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IN  THE  MATTER  OF  THE  HUMAN  RIGHTS  CODE  OF  ONTARIO 

and 

IN  THE  MATTER  OF  THE  COMPLAINT  OF  SAMUEL  NIMAKO 
AGAINST  THE  CN  HOTELS 


INTERIM  DECISION 
(PROCEDURE  ON  NON-SUIT) 


At  the  close  of  the  Commission's  presentation  of  evidence  the 
question  arose  as  to  the  procedure  to  be  followed  in  respect  of  a  non-suit 
motion  before  a  Board  of  Inquiry  under  the  Human  Rights  Code  of  Ontario.  It 
was  submitted  by  Counsel  for  the  Commission  that,  unless  the  Respondent 
elects  to  call  no  evidence,  the  decision  on  the  motion  ought  to  be  reserved 
until  the  Respondent's  evidence  has  been  received,  and  that  it  is  only  if 
the  Respondent  elects  to  call  no  evidence  that  a  decision  on  the  motion  is 
to  be  made  immediately.  This  submission  was  supported  by  oral  argument, 
and  copies  of  the  relevant  passages  of  various  authorities  referred  to  were 
provided.  At  the  request  of  Counsel  for  the  Respondent,  and  with  the 
agreement  of  Counsel  for  the  Commission,  the  hearing  was  adjourned  in  order 
to  provide  an  opportunity  for  written  submissions  and  arguments  to  be 
presented,  which  process  has  now  been  completed. 

Counsel  for  both  the  Commission  and  the  Respondent  took  the  position 
that  a  Board  of  Inquiry  under  the  Ontario  Human  Rights  Code  may  adopt  such 
procedures  as  to  it  seem  proper  in  the  circumstances  of  the  case  before  it, 
the  decision  of  the  Court  of  Appeal  of  Ontario  in  Re  Cedarvale  Tree 
Services  Ltd.  and  Labourers'  International  Union  of  North  America,  Local 
183  (22  D.L.R.  (3d)  40)  being  cited  in  this  regard.  Although  that  decision 
was  in  respect  of  the  capacity  of  the  Ontario  Labour  Relations  Board  to 
determine  its  own  procedures,  it  was  suggested  that  a  Board  of  Inquiry 
under  the  Human  Rights  Code  is  in  an  analogous  position.  Moreover,  in 
delivering  the  judgment  of  the  court  Mr.  Justice  Arnup  made  several 
references  to  administrative  tribunals  generally,  and  I  am  confident  that 
this  Board  comes  within  the  compass  of  the  following  passages  taken  from 
his  judgment: 
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In  my  view  there  is  an  important  distinction  to  be 
made  between  (i)  the  laying  down  of  guide  lines  by  the 
Court  for  the  direction  of  persons  who  seek  to  invoke 
the  jurisdiction  of  the  Court,  as  to  when  and  how  they 
may  do  so  when  they  seek  to  attack  orders  made  by 
administrative  tribunals  as  being  in  excess  of  or 
without  jurisdiction,  on  the  one  hand,  and  (ii)  the 
laying  down  of  guide  lines  as  to  the  procedures  to  be 
followed  by  those  tribunals  themselves  when  an  objection 
to  their  jurisdiction  is  made  to  them.  The  former  is  a 
proper  exercise  of  the  Court's  function  in  relation  to 
its  own  process.  The  latter,  when  directed  to  the 
processes  of  an  administrative  tribunal  which  has  been 
given  exclusive  jurisdiction  in  its  own  field,  is  in  my 
view  not  only  unwise  but  unwarranted. 


It  is  clear  that  under  the  Labour  Relations  Act 
the  Board  is  master  of  its  own  house  not  only  as  to  all 
questions  of  fact  and  law  falling  within  the  ambit  of 
the  jurisdiction  conferred  upon  it  by  the  Act,  but  with 
respect  to  all  questions  of  procedure  when  acting  within 
that  jurisdiction.  In  my  view,  the  only  rule  which 
should  be  stated  by  the  Court  (if  it  be  a  rule  at  all) 
is  that  the  Board  should,  when  its  jurisdiction  is 
questioned,  adopt  such  procedure  as  appears  to  it  to  be 
just  and  convenient  in  the  particular  circumstances  of 
the  case  before  it. 


In  conclusion,  therefore,  it  is  my  view  that  it 
has  been  a  mistake  in  the  past,  and  it  would  be  a 
mistake  now,  to  endeavour  to  lay  down  a  course  of 
procedure  to  be  followed  by  the  Board  when  its 
jurisdiction  is  questioned  and  it  appears  that  the 
matter  is  one  which  may  perhaps  be  tested  in  the  Supreme 
Court.  The  Board  has  been  entrusted  with  very  wide 
powers  in  the  labour  relations  field,  and  so  long  as  it 
acts  within  the  ambit  of  its  jurisdiction,  it  is  for  the 
Board  itself  to  decide  how  it  shall  proceed.  If 
procedural  guide  lines  of  a  mandatory  nature  are  to  be 
laid  down,  they  should  come  from  the  Legislature  and  not 
from  the  Court, 


As  to  the  appropriateness  of  the  analogy  between  the  Ontario  Labour 
Relations  Board  and  a  Board  of  Inquiry  under  the  Ontario  Human  Rights  Code, 
it  may  be  observed  that  Mr.  Justice  Arnup  held  applicable  to  the  former  the 
decision  of  the  Supreme  Court  of  Canada  made  in  relation  to  the  latter  in 
Bell  v.  Ontario  Human  Rights  Commission,  (1971)  18  D.L.R.  (3d)  1. 


t 
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Finally,  in  Re  Toronto  Police  Commissioners  and  Ontario  Human  Rights 

Commi  ssion    (1  979),    27    O.R.    (2d)    48,    Labrosse,    J.,    speaking    for  the 

Divisional  Court  of  Ontario  in  relation  to  a  Board  of   Inquiry  under  the 

Code  stated  at  p.  53  that  "The  Board  has  exclusive  jurisdiction  over  the 

conduct  of  its  procedure  and  the  exercise  of  its  discretion  to  grant  the 

adjournment  is  not  reviewable  by  this  Court,  provided  that  the  Board  has 
not  violated  recognized  principles  of  fairness..." 

There  being  nothing  in  the  Human  Rights  Code  of  this  province,  nor  in 
the  Statutory  Powers  Procedure  Act  of  Ontario,  that  determines  the 
procedure  to  be  followed  by  this  Board  in  respect  of  a  motion  for  non-suit, 
I  am  satisfied  for  the  above  reasons  that  such  a  Board  has  a  discretion  to 
determine  its  own  procedures  in  this  regard,  and  I  now  turn  to  the  question 
as  to  what  those  procedures  ought  to  be.  Although  the  procedures  to  be 
followed  in  non-suit  motions  before  the  courts  have  been  established, 
Counsel  were  unable  to  find  any  decision  of  a  Board  of  Inquiry  under  the 
Human  Rights  Code  in  which  this  specific  question  was  considered.  It  seems 
well  settled  that,  in  a  civil  action,  the  decision  on  such  a  motion  is 
reserved  until  the  defendant's  evidence  has  been  adduced,  unless  the 
defendant  elects  to  call  no  evidence.  The  position  (duly  supported  by 
numerous  references  to  judicial  authorities)  is  summed  up  by  Sopinka  and 
Lederman  in  their  text  on  The  Law  of  Evidence  in  Civil  Cases  in  this  way 
(at  pp.  521-524): 

When  a  plaintiff  finishes  tendering  all  of  his  evidence 
and  has  completed  his  case,  defence  counsel,  if  so 
disposed,  may  move  for  a  non-suit  on  the  ground  that 
there  is  insufficient  evidence  to  give  rise  to  a 
reasonable  inference  in  the  plaintiff's  favour.  The 
trial  judge  then  must  put  defence  counsel  to  his 
election  as  to  whether  he  wishes  to  call  evidence.  If 
he  elects  to  call  no  further  evidence,  the  trial  judge 
must  then  exercise  his  judicial  function  and  assess  the 
evidence  for  probative  sufficiency.  It  is  rare  that  a 
defendant's  counsel  will  elect  to  call  no  evidence  if  he 
has  evidence  to  call  because  if  the  trial  judge 
dismisses  his  motion  for  a  non-suit,  he  is  precluded 
from  leading  evidence  for  the  purpose  of  raising  his 
defence  to  the  plaintiff's  case.  Therefore,  defendant's 
counsel  must  be  sure  of  his  success  on  the  motion  for 
non-suit  before  making  such  an  election.     If  defendant's 
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counsel  desires  to  lead  evidence,  the  trial  judge  will 
not  decide  the  motion  at  that  time,  but  will  reserve  the 
motion  until  all  the  evidence  in  the  case  is  adduced. 


In  the  case  where  the  defendant's  counsel  elects 
to  call  no  evidence,  the  trial  judge  decides  the  motion 
for  non-suit  at  that  time.  If  he  concludes  that  the 
plaintiff  has  put  forth  sufficient  evidence  to  raise  a 
reasonable  inference  of  legal  liability,  then  the  judge, 
if  a  jury  is  present,  turns  the  evidence  over  to  the 
jury  to  decide  the  historical  facts  in  question  and  the 
inferences  arising  therefrom.  But,  if  the  trial  judge 
gives  effect  to  the  defendant's  motion,  he  must  dismiss 
the  plaintiff's  action,  not  on  the  basis  of.  the  facts 
and  the  burden  of  proof,  but  on  the  ground  that  the 
plaintiff  has  led  an  insufficient  quantum  of  probative 
evidence. 

In  Ontario,  if  the  defendant  elects  to  call  and 
does  call  evidence,  the  trial  then  proceeds  normally  and 
when  all  the  evidence  of  both  the  plaintiff  and  the 
defendant  has  been  put  in,  the  defendant  may  renew  his 
motion  for  a  non-suit.  The  trial  judge  then  makes  his 
decision  on  the  non-suit  motion  on  the  basis  of  all  the 
evidence  led  in  the  trial.  Thus,  if  the  defendant's 
evidence,  in  part,  assists  the  plaintiff  in  establishing 
a  prima  facie  case,  that  evidence  is  to  be  considered 
along  with  the  plaintiff's  evidence  by  the  trial  judge 
in  deciding  whether  or  not  there  is  a  sufficient  quantum 
of  probative  evidence  before  the  court.  ... 

There  is  an  obvious  danger  which  faces  a  defendant's 
counsel  who  moves  for  a  non-suit  and  elects  to  call  no 
evidence.  If  he  is  successful  on  that  motion,  it  may 
only  be  a  Pyrrhic  victory,  for,  if  the  plaintiff  appeals 
the  trial  judge's  decision  granting  the  non-suit,  the 
Court  of  Appeal  may  well  find  that  the  trial  judge  was 
in  error  in  law,  in  which  case,  the  defendant  now  before 
the  Court  of  Appeal  is  bound  by  his  election  at  trial  to 
call  no  evidence.  Accordingly,  the  only  evidence  before 
the  appellate  court  will  be  that  of  the  plaintiff  as  the 
defendant  is  precluded  at  this  time  from  calling,  any 
evidence.  The  defendant  can  only  argue  that  it  is  not 
possible  for  the  court  to  draw  a  rational  inference  in 
favour  of  the  plaintiff  on  the  basis  of  his  evidence. 
Once  the  defendant  has  lost  the  argument  in  the 
appellate  court,  the  court  will  normally  decide  the  case 
on  the  merits  on  the  basis  of  only  the  plaintiff's 
evidence  which  is  the  only  evidence  before  it.  Of 
course,  the  great  probability  is  that  the  appellate 
court  will  find  in  favour  of  the  plaintTtf  as  his 
evidence  stands  uncontradicted. 
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In  contrast  to  the  procedure  in  civil  actions,  a  motion  by  the 
accused  in  a  criminal  trial,  made  after  the  prosecution  has  presented  its 
case,  and  seeking  to  have  the  charge  dismissed  for  want  of  a  prima  facie 
case,  does  not  require  an  election  to  call  no  evidence.  If  such  a  motion 
fails,  it  remains  open  to  the  accused  to  adduce  evidence.  (See  McWilliams, 
Canadian  Criminal  Evidence,  2nd  ed.,  pp.  747-748,  and  the  cases  cited 
therein.  See  also  Perry  v.  The  King,  [1944]  4  D.L.R.  327  and  Regina  v. 
Cahi 1 1  (1962),  132  C.C.C.  252.)  not  only  does  the  Criminal  Code  expressly 
provide  for  the  right  of  the  accused  to  make  full  answer  and  defence,  but 
it  would  seem  contrary  to  the  very  nature  of  the  criminal  process  in  Canada 
to  put  the  accused  to  such  an  election.  The  motion  in  a  criminal  trial  is 
I  to  have  the  charge  dismissed  on  the  ground  that  the  prosecution  has  not 
made  out  a  prima  facie  case,  not  on  the  ground  that  it  has  not  established 
guilt  beyond  a  reasonable  doubt.  As  was  said  by  Campbell,  C.J.  in  Regi na 
V.  Cahi 1 1  ( supra,  at  p.  254):  "It  is  manifestly  improper  to  put  an  accused 
person  on  his  defence  if  the  Crown  has  not  produced  evidence  on  which  he 
might  properly  be  convicted."  To  conclude  that  the  accused's  failure  to 
establish  at  that  stage  of  the  proceedings  that  there  is  no  prima  facie 
case  should  preclude  him  from  subsequently  adducing  evidence  that  would 
establish  a  reasonable  doubt  as  to  his  guilt  would  be  glaringly 
inconsistent  with  the  standard  of  proof  in  criminal  cases  and  would  seem 
otherwise  totally  unacceptable. 

While  both  counsel  have  indicated  agreement  with  all  of  the 
foregoing,  counsel  for  the  Commission  is  of  the  view  that  the  present 
proceedings  are  more  properly  characterized  as  civil  proceedings.  He 
suggests  that  the  practice  developed  at  common  law  and  applied  in  the  civil 
courts  is  that  which  ought  to  be  adopted  by  this  Board.  Counsel  for  the 
Respondent,  of  course,  takes  the  opposite  view  and  urges  the  adoption  of 
the  practice  followed  in  criminal  trials.  The  basis  of  her  submission  is 
the  presence  both  in  the  Human  Rights  Code,  1981  and  in  its  predecessor, 
the  Ontario  Human  Rights  Code  (R.S.O.  1980,  ch.  340),  of  provisions 
containing  language  consistent  only  with  a  criminal  process.  (See  s.  43  of 
the  1981  Code  and  ss.  21,  22  and  25  of  the  1980  Code.)  However,  as  pointed 
out  by  Counsel  for  the  r^cpjndcnt,  those  provisions  are  collateral  to  the 
provisions  dealing  with  the  establishment,  functions  and  powers  of  Boards 


( 
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of  Inquiry,  They  lead  to  proceedings  by  way  of  an  information  under  Part 
III  of  the  Provincial  Offences  Act  (R.S.O.  1980,  ch.  400)  that  are  heard 
and  disposed  of,  not  before  a  Board  of  Inquiry,  but  before  a  Provincial 
Offences  Court  presided  over  either  by  a  justice  of  the  peace  or  by  a 
Provincial  Court  Judge.  (See  the  Provincial  Offences  Act,  ss.  l{l)(b), 
(c),  (d)  and  (e),  24(1)  and  30.)  The  powers  of  a  Board  of  Inquiry  are 
derived  variously  from  s.  19  of  the  1980  Code  and  sections  38  and  40  of  the 
1981  Code.    They  contain  nothing  suggestive  of  a  criminal  process. 

Those  provisions  of  the  Human  Rights  Code  that  may  lead  to  the 
appearance  of  an  alleged  of fender • before  a  Provincial  Offences  Court  are 
clearly  intended  to  demonstrate  society's  abhorence  of  certain  behaviour, 
and  its  will  to  deter  such  behaviour  by  the  imposition  of  a  fine  that  is 
recoverable  by  the  state,  not  by  the  victim.  In  contrast,  the  power  (and 
obligation)  of  a  Board  of  Inquiry  is  to  require  a  party  who  has  injured 
another  through  contravention  of  the  Act  to  compensate  the  injured  person, 
or  to  otherwise  rectify  the  injury  caused.  Simply  because  the  Code 
provides  that  the  same  conduct  that  may  result  in  proceedings  before  a 
Board,  brought  with  a  view  to  compensating  the  victim  of  a  contravention  of 
the  Act,  may  also  result  in  criminal  or  quasi -crimi nal  proceedings  before 
some  other  tribunal,  it  does  not  follow  that  the  former  proceedings  are 
criminal  or  quasi -crimi nal  in  character  as  well.  An  analogy  that  springs 
to  mind  concerns  a  battery:  an  action  for  damages  for  the  intentional  tort 
of  battery  is  not  a  criminal  or  quasi -crimi nal  procedure  simply  because  the 
defendant  might  also  be  charged  with  a  crime. 

It  is  clear  that  contraventions  of  the  Human  Rights  Code  may  cause 
harm  to  individuals  as  well  as  constitute  offences,  and  it  is  the  function 
of  Boards  of  Inquiry  to  redress  the  former  by  ordering  compliance  with  the 
Act,  or  compensation  to  the  injured  victim,  or  such  other  rectification  of 
that  injury  as  may  be  appropriate.  Indeed,  as  Counsel  for  the  Commission 
has  pointed  out,  the  Legislature  of  Ontario  has  pre-empted  the  evolution  of 
a  common  law  remedy  in  torts  for  personal  injuries  of  the  kind  here  in 
question  by  providing  exhaustively  in  its  Human  Rights  Code  for  the  manner 
in  which  victims  of  such  conduct  may  obtain  redress.  (See  Board  of 
Governors  of  Seneca  College  v.   Bhadauri  a,    124  D.L.R.    (3d)    193.)  Thus, 


Boards  of  Inquiry  under  the  Code  have  been  established  to  perform  a 
function  that  might  otherwise  have  been  assumed  by  the  civil  courts  through 
the  simple  device  of  expanding  the  never-closed  categories  of  civil  wrongs. 
Not  only  is  there  nothing  in  the  relevant  statutes  that  points  towards  the 
characterization  of  their  process  as  being  criminal  or  quasi -crimi nal ,  but 
the  thrust  of  the  legislation  suggests  that  Boards  of  Inquiry  are  analogous 
to  ci vi 1  courts . 

Counsel  for  the  Respondent  made  the  further  submission  that,  even 
should  these  proceedings  be  characterized  as  fundamentally  civil  in  nature 
-  and  I  would  so  characterize  them,  the  board  is  master  of  its  own  process 
and  should  be  guided  by  what  appears  to  be  convenient  and  fair  in  the 
circumstances  of  the  case  before  it.  With  this,  it  seems  to  me,  there  can 
be  no  disagreement.  However,  in  determining  what  is  convenient  and  fair, 
it  must  be  remembered  that  the  practice  in  the  civil  courts  did  not  develop 
in  a  vacuum,  nor  without  regard  to  what  is  fair  and  convenient.  That 
practice,  it  seems  to  me,  ought  to  be  followed  by  a  Board  of  Inquiry  unless 
the  particular  circumstances  of  the  case  before  it  would  make  it  unfair  or 
inconvenient  to  do  so. 

In  approaching  this  question  it  is  important  to  bear  in  mind  that  it 
is  only  upon  the  completion  of  the  whole  case  that  a  tribunal  is  in  a 
position  to  weigh  the  evidence  and  come  to  a  decision,  and  it  may  happen 
that  evidence  adduced  from  witnesses  called  on  behalf  of  the  defendant  (or 
an  accused)  tips  the  scales  against  him  or  her.  Having  regard  to  the 
difficulties  complainants  face  in  getting  access  to  all  the  information 
relevant  to  establishing  discrimination,  this  may  well  be  more  likely  to  be 
the  case  in  hearings  under  the  Human  Rights  Code  than  in  civil  actions 
generally.  Unlike  the  criminal  process,  which  pits  the  state  against  an 
individual  who  risks  criminal  sanction,  and  who  must  be  found  guilty  beyond 
a  reasonable  doubt,  a  civil  action  involves  the  resolution  of  conflicting 
individual  interests  on  a  balance  of  probabilities.  In  that  context,  it 
seems  only  fair  that  the  defendant  must  make  up  his  or  her  mind  whether  to 
close  the  case  after  the  plaintiff's  evidence  is  in,  thus  thwarting  the 
plaintiff's  access  to  evidence  that  might  have  made  the  latter's  case,  or 
to  proceed  to  call  witnesses  at  the  risk  of  assisting  the  plaintiff's  case. 
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Otherwise,  the  defendant  would  appear  to  be  saying  to  the  tribunal:  "I 
want  you  to  decide  this  case  without  hearing  all  the  evidence,  some  of 
which  might  be  helpful  to  the  plaintiff,  but  only  if  you  decide  it  in  my 
favour,  the  effect  of  which  is  to  dismiss  the  action;  if  you  are  unprepared 
to  decide  in  my  favour  on  the  basis  of  the  evidence  adduced  by  the 
plaintiff,  then  I  want  you  to  postpone  deciding  the  case  until  my  evidence 
is  in  as  well,  even  though  some  of  it  may  prove  of  assistance  to  the 
plaintiff."  If  such  a  "heads  I  win,  tails  I  don't  lose"  suggestion  appears 
unseemly  in  relation  to  an  action  before  a  civil  court,  it  would  seem  even 
less  acceptable  in  a  hearing  before  a  Board  of  Inquiry  such  as  this.  In 
leaving  such  a  Board  largely  unfettered  by  rules  of  evidence,  and  in 
^  permitting  it  to  determine  its  own  procedures,  the  Legislature  appears  to 
have  intended  it  to  have  very  wide  powers  to  gather  all  the  information  it 
feels  necessary  to  come  to  a  proper  conclusion  regarding  the  complaint 
before  it.  For  this  reason  I  would  be  most  reticent  to  adopt  a  procedure 
that  would  require  me  to  reach  a  decision  without  hearing  all  the  evidence 
available,  which  decision  would  be  a  final  disposition  of  the  case  if  it 
were  favourable  to  the  respondent,  but  would  have  no  other  effect  than  to 
interrupt  the  proceedings  if  it  were  favourable  to  the  Commission  and  the 
complainant.  My  reticence  in  this  regard  is  strongly  re-inforced  by  the 
views  expressed  in  two  English  decisions  dealing  with  similar  Boards.  In 
Oxford  V.  Department  of  Health  and  Social  Security,  [1977]  I.C.R.  884, 
Phillips,  J.  stated  at  pp.  886-7: 


[The  complainant]  says  that  the  onus  of  proof  is  or, 
if  it  is  not,  ought  to  be  --  upon  the  respondent 
[employer],  because  the  applicant  cannot  know  all  the 
facts  and  it  is  difficult  for  him  to  make  his  case.  We 
recognise  the  difficulties,  but  there  is  no  doubt  that, 
although  the  Act  of  1975  is  silent  upon  the  burden  of 
proof,  the  formal  burden  of  proof  lies  upon  the 
applicant.  That  having  been  said,  it  should  be 
recognised  that  in  the  course  of  the  case  the  evidential 
burden  may  easily  shift  to  the  respondent,  and  we  draw 
attention  to,  and  would  wish  to  commend,  the  attitude 
adopted  by  the  industrial  tribunal  in  this  case.  In 
their  reasons  they  said: 

"At  the  conclusion  of  the  [complainant's]  case,  we 
were  inclined  to  reject  his  claim  on  the  basis 
that   no   case   against    the    [employers]    had  been 


► 


I 


-  9  - 


established.  Nevertheless,  bearing  in  mind  the 
difficulties  the  [complainant]  faced,  we  decided 
to  hear  evidence  from  the  [employers]  and  to  give 
the  [complainant]  every  opportunity  to  examine 
their  witnesses  and  question  them  on  matters  he 
considered  relevant." 


It  seems  to  us  .that  that  was  a  very  proper  course 
to  have  adopted,  and  we  would  recommend  it  as  being  the 
course  which  in  most  circumstances  is  the  right  course 
to  adopt.  It  further  seems  to  us  that,  while  the  burden 
of  proof  lies  upon  the  applicant,  it  would  only  be  in 
exceptional  or  frivolous  cases  that  it  would  be  right 
for  the  industrial  tribunal  to  find  at  the  end  of  the 
applicant's  case  that  there  was  no  case  to  answer  and 
that  it  was  not  necessary  to  hear  what  the  respondent 
had  to  say  about  it. 


And  in  Owen  &  Briggs  v.  James,  [1981]  I.C.R.  377,  Slynn  J.  repeated  the 
last  point  made  above  by  adding: 

...  [I]t  seems  to  us  that  an  answer  will  normally  be 
required  from  the  respondent,  and  that  cross-examination 
of  the  respondent's  witnesses  may  be  an  important  part 
of  the  case. 


These  quotations  were  repeated  with  approval  by  McDonald  J.  in  Re  Base-Fort 
Patrol  Ltd.  and  Alberta  Human  Rights  Commission,  143  D.L.R.  (3d)  334,  at 
340-341,  in  relation  to  Boards  of  Inquiry  under  the  human  rights 
legislation  in  Alberta,  the  Individual  Rights  Protection  Act,  R.S.A.  1980, 
c.  1-2. 

The  view  that  I  have  come  to  is  that,  unless  there  is  something 
exceptional  in  the  circumstances  before  it,  a  Board  of  Inquiry  under  the 
Human  Rights  Code  ought  not  to  entertain  a  non-suit  motion  without  putting 
the  respondent  to  an  election,  and  I  find  nothing  in  the  circumstances  of 
this  case  rendering  it  exceptional  in  this  respect.  Counsel  for  the 
Respondent  suggested  that  "in  view  of  the  weakness  of  the  Complainant's 
case  ...  it  would  be  a  reasonable  exercise  of  the  Board's  discretion  to 
hear  arguments  on  the  non-suit  motion  without  putting  the  Respondent  to  an 
election."  No  one  participating  in  a  hearing  can  fail  to  form  impressions 
as  the  evidence  is  being  adduced;  but  until  arguments  are  heard  and  duly 
considered  it  would  seem  improper  to  make  a  f i  ndi  ng  that  the  Commission's 
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case  is  "weak"  and  that  therefore  the  Respondent  may  pursue  a  non-suit 
motion  without  having  to  elect  to  call  no  evidence.  In  any  event,  no 
respondent  would  raise  the  matter  of  a  non-suit  unless  convinced  that  the 
case  against  him  or  her  is  at  least  "weak"  (indeed,  it  would  appear  rash  to 
make  such  a  motion  unless  convinced  that  the  case  was  non-existent);  and  to 
submit  that  that  is  a  basis  fpr  dispensing  with  the  need  to  be  put  to  an 
election  is  to  beg  the  question.  It  would  result  in  an  invariable  rule  to 
the  effect  that  the  practice  in  such  matters  before  Boards  of  Inquiry  is 
that  an  election  to  call  no  evidence  is  not  to  be  made  by  respondents  upon 
motions  to  non-suit. 

Counsel  for  the  Respondent  maintained  as  well  that,  whereas  the 
procedure  she  urged  would  not  be  unfair  to  the  other  party  (which 
proposition,  for  the  reasons  set  out  in  the  extracts  last  reproduced,  I 
cannot  accept),  it  would  be  unfair  to  the  Respondent  to  require  it  to  call 
evidence  prior  to  deciding  upon  the  non-suit  motion  because  this  would 
cause  the  Respondent  great  expense  which  could  otherwise  be  avoided.  There 
is  always  some  expense  involved  in  mounting  a  defence,  whether  in  actions 
before  the  civil  courts  or  in  hearings  before  a  Board  such  as  this,  and  if 
that  were  the  criterion  for  deciding  whether  fairness  dictates  that  a 
respondent  should  be  spared  having  to  make  an  election,  the  invariable  rule 
referred  to  would  again  emerge,  carrying  with  it  the  implication  that  the 
practice  in  the  civil  courts  is  unfair. 

I  am  unprepared  to  suggest  that  in  no  case  could  the  element  of 
expense  to  the  respondent  constitute  a  circumstance  so  exceptional  as  to 
warrant  dispensing  him  or  her  from  making  an  election  prior  to  the 
disposition  of  a  non-suit  motion;  that  would  be  for  a  particular  Board  to 
decide  in  all  the  circumstances  of  the  case  before  it.  However,  there  is 
nothing  in  the  circumstances  of  the  present  case  to  persuade  me  to  dispense 
with  such  an  election. 
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For  all  of  these  reasons,  I  have  decided  that  the  Respondent  must 
either  withdraw  its  motion  of  non-suit,  or  else  elect  either  to  call  no 
evidence,  in  which  event  arguments  will  be  heard  and  the  case  finally 
disposed  of,  or  elect  to  call  evidence,  in  which  case  the  motion  will  be 
considered  after  the  Respondent's  evidence  is  in. 


Dated  this  5th  day  of  June,  1985 


H.A.  Hubbard 
Board  of  Inquiry 
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J      MAY  2  ^  I 

IN  THE  MATTER  OF  |  ,-^--1^.,-    _    _  / 


THE  ONTARIO  HUMAN  RIGHTS  CODE,   R.S.O.    1980,   c.  340 


AND  IN  THE  MATTER  OF  a  complaint  by  Mr.  Gladstone 
Leslie  Scott  of  Willowdale,  Ontario  alleging  discrimination 
in  employment  by  Foster  Wheeler  Limited,  St.  Catharines,  Ontario 


BOARD  OF  INQUIRY 


Professor  Ian.  A.  Hunter 


APPEARANCES; 

Mr.  Michael  Bader  Counsel,  Ontario  Human  Rights 

Commission 

Mr.  Richard  J.  Nixon  Counsel,  Foster  V^heeler  Limited 


Hearings  were  held  in  Toronto,  Ontario  on  August  18,  1983, 
Nove.TLber  8  and  9  ,   1983  ,   November  15  and  16  ,   1983  ,  January  24-25  , 
March  27-28,  April  30-May  1,  June  21-22,   1984,  April  9  and 
10,  1985. 


DECISION 


Or.  August  4  ,    198  3  I  was  appointed  by  the  Kor.ourable 
Russell  Ramsey,   then  Minister  of  Labour,   to  hear  and  decide 
the  complaint  of  Mr.  Gladstone  Leslie  Scott  alleging  discrimination 
in  employment  by  Foster  Wheeler  Limited  of  St.  Catharines, 
Ontario . 

The  evidence  was  detailed  consuming  fifteen  hearing 
days.     Despite  the  length  of  the  hearings,   the  facts  are  quite  % 
straightforward,   although  the  proper  inferences  to  be  drawn 
from  those  facts  are  not  always  easy. 

Gladstone  Leslie  Scott,   the  complainant,   is  a  42 
year  old  black  Canadian  citizen  who  was  born  in  St.  Andrew, 
Jamaica.     He  came  to  Canada  in  1963.     Mr.   Scott  is  a  boilermaker 
by  trade.     He  learned  his  trade  in  Jamaica  and  has  practised 
it  for  18  years  in  Canada.     He  becamie  a  memiDer  of  the 
International  Brotherhood  of  Boilermakers  Union  m  1955.  ^ 

In  January  and  February  1982  the  complainant  was 
working  on  a  blast  furnace  at  Dofasco  in  Hamilton,  Ontario. 
On  that  project,  his  employer  was  Jaddco-Anderson .     In  the 
course  of  his  employment,  Mr.   Scott  learned  that  Foster  Wheeler 
Limited  were  hiring  welders  for  a  project  to  repair  a  boiler 
m  Jam.aica.     Mr.   Scott  called  Mr.  Bill  Riches,   the  Director 
of  the  Apprenticeship  program  for  the  Boilermakers  Union. 
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Mr.   Scott  told  Mr.   Riches  of  his  interest  in  the  Jamaican 
project.     Mr.   Riches  explained  that  Foster  Wheeler  had  already 
sent  some  men  to  Jamaica,  but  also  that  they  were  experiencing 
problems  and  additional  men  might  have  to  be  sent  there.  Mr. 
Riches  allegedly  reassured  the  complainant  that  he  knew  of 
Mr.   Scott's  qualifications  as  a  welder  and  that  he  would  be 
"first  on  the  list"  to  go  to  Jamaica  if  additional  men  were 
required.     Mr.   Scott  mentioned  to  Mr.   Riches  that  his  welding 
partner,  Yasser  Masri,  would  also  be  interested  in  the 
Jamaican  project.     Mr.  Scott  testified  that  Mr,  Riches  replied 
that  Yasser  Masri  "...will  be  second  on  the  list  to  go  because 
he  wanted  to  send  very  good  men  down." 

Sometime  after  this  initial  conversation,  Mr.  Scott 
testified  that  he  received  a  telephone  call  from  Mr.  Riches. 
Mr.  Riches  indicated  that  the  Company  was  experiencing  trouble 
in  Jamaica  and  was  now  prepared  to  send  additional  tested 
welders  there.     Mr.  Riches  told  Mr.  Scott  that  he  and  his 
partner   (Mr.  Masri)   should  go  to  the  Union  office  and  complete 
the  appropriate  welding  tests  for  the  Jamaican  job. 

The  complainant  testified  that  the  following  day 
he  and  Mr.  Masri  went  to  the  Union  office  and  successfully 
completed  the  welding  tests.     These  tests  require  approval 
by  designated  government  officials  who  inspect  the  quality  of 

the  test  welds  and,   if  these  are  satisfactory,   issue  the 
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person  tested  with  a  current  "ticket."     The  complainant's 
"ticket"  bears  an  expiry  date  of  March  10,    1983  and,   from  all 
the  evidence,   I  find  as  a  fact  that  the  date  on  which  the 
complainant  successfully  completed  this  test  was  on  or  about 
March  10,   1982.     The  "ticket"    (Exhibit  7)    states  that  Mr. 
Scott     "has  passed  the  welding  test  required  under  section  36 
of  the  Boilers  and  Pressure  Vessels  Act  and  is  hereby 
authorized  to  weld  for  Foster  Wheeler  Lim.ited." 

The  complainant  testified  that,  after  com.pleting 
the  test,     he  and  Mr.  Masri  met  with  Mr.  Bill  Riches  in  his 
office.     The  complainant  asked  how  long  the  Jamaican  project 
would  last.     Mr.  Riches  indicated  three  to  six  months.  The 
complainant  inquired  as  to  what  the  rate  of  pay  was  on  the  job. 
Mr.  Riches  indicated  approximately  $16  per  hour,  although  he 
was  not  sure  of  the  exact  rate.     Mr.  Riches  then  indicated  that 
the  job  was  10  hours  a  day,   six  cays  a  week,  with  a  possibility 
of  overtime  up  to  twelve  hours  per  day.     Mr.  Riches  advised 
Mr.   Scott  to  obtain  three  passport-size  pictures,   and  to 
get  a  Canadian  bank  account  ready  so  that  his  salary  could 
be  deposited  to  his  credit  in  Canada.     He  indicated  that  the 
complainant  should  be  prepared  to  leave  for  Jamaica  as  soon 
as  the  Company  called. 

At  this  point  in  the  conversation,  the  complainant 
testified  that  Mr.   Riches  showed  him  a  list  of  boilermakers 
to  go  to  Jamaica  if  the  Company  required  additional  men:  the 
complainant  observed  that  his  nam.e  was  first  on  the  list,  and 
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Yasser  Masri ' s  name  was  second.     After  listening  to  all  of 
the  complainant's  evidence,   there  is  no  doubt  that  this  list 
was  critically  important  to  his  perception  of  discrimination; 
Mr.   Riches  had  told  him  orally  that  he  would  be  the  first  to 
go,  and  now  he  saw  this  confirmed  on  a  written  list  on  which 
his  name  appeared  first.     When  other  boilermaker  welders, 
including  Yasser   Masri,  were  subsequently  sent  by  the 
Company  to  Jamaica  and  he  was  not,   the  complainants  suspicions 
of  discrimination  were  naturally  aroused. 

Unfortunately  this  list  could  not  be  produced  as  an 
exhibit  at  the  hearing.     Nevertheless,   I  accept  that  Mr.  Riches 
did    have  such  a  list  and  that  Mr.   Scott  saw  it  in  exactly  the 
circumstances  he  related  in  his  evidence.     I  found  Mr.  Scott 
and  Mr.  Riches  to  be  credible  witnesses.     In  his  examination- 
in-chief,  Mr.  Riches  stated:     "Well,  as  I  say,  I  had  several 
little  lists  that  I  had.     You  know,  whenever  anybody  contacted 
me...   if  I  was  in  my  office,   I  would  put  it  on  my  notepad,  or 
if  I  was  someplace  else,   I  would,  you  know... then  I  would 
collect  them  together  and  just  put  them  on  this  format  here." 
(Transcript,  Volume  VIII,  page  84)     In  cross-examination  he 
acknowledged  that  this  list  which  Mr.   Scott  referred  to  was 
probably  "gone  now"  but  Mr.   Riches  went  on: 

"Q.     It's  all  gone?     Do  you  happen, to  remember  where 
Les  Scott's  or  Yasser  Masri 's  names  appeared? 
Was  it  towards  the  middle?     Towards  the  bottom.? 
Towards  the  top? 


A.       Oh,   no,    they  were... Mr.    Scott  and  Mr.  Masri, 

they  were  all  up  close  to  the  top,   pretty  well 
the  top  because  I  didn't  get  started  making... ta 
names  u.ntil  after  the  second  group  had  gone, 
because  all  those  ones  that  were  in  the  second 
group  were  all  names  that  were  given,   you  know. 

It  was   just  shortly  after  that  group  had  gone 
that  I  started,   and  Mr.   Scott  came  in  pretty 
well  after  that  group  had  left." 

(Transcript,  Volume  IX,  page  51) 


Accordingly,   I  find  that  Mr.   Scctt  had  received  Mr.  Riches 
verbal  assurance  that  he  would  be  "first  to  go"   if  additional 
men  were  needed  on  the  Jamaican  project,   and  in  addition  he 
had  seen  that  verbal  assurance  confirmed  by  a  written  list 
on  which  his  name  appeared  first. 


At  some  later  date,  .Mr.   Scott  saw  the  list   (Exhibit  8 
in  Mr.   Riches  handwriting)  which  he  testified  was  posted  in 
the  Union  Hall.     This  list  contains  the  names  of  23  welders 
and  begins  in  the  following  sequence: 


Jim  Anderson 
Les  Scott 
Yasser  Masri 
Vince  Valero 
Paul  Sm>ith 
Durval  Ribiero 
Armand  Coehlo 
Joe  Desousa 


It  will  be  noted  that  the  ccmiolainant '  s  name  appears 
second  on  this  list  but,   again,   one  ahead  of  the  nam.e  of  Yasser 
Masri . 
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The  complainant  next  saw  a  memorandum  in  Mr.  Bill 
Riches'  handwriting  (Exhibit  9)  dated  March  18,  198  2  which 
reads  as  follows: 

"Alf ie, 

Please  be  informed  that  Foster  Wheeler  have  selected  the 
following  memiDers  of  Local  128,   from  the  list  of 
applicants,  to  be  assigned  to  the  above  project. 
The  expected  departure  date  is  Sunday,  March  21,  1982. 

TIG  Welders: 

J.  Anderson 
Y.  Masri 
■    V.  Valero 
D.  Ribiero." 

If  one  compares  the  second  list   (Exhibit  9)  with 
Exhibit  8,   it  is  clear  that  four  of  the  first  six  names  on 
the  list  of  applicants    (Exhibit  8)   were  actually  selected 
to  go  to  Jamaica.     The  two  who  were  excluded  were  Les  Scott 
(the  complainant)   and  Paul  Smith.     Both  Mr.   Scott  and  Mr. 
Smith  are  black.     Both  of  their  names  appear  before  one  or 
more  white  applicants  who  were  chosen  to  go  to  Jamaica.  The 
four  welders  who  were  chosen  to  go  were  white. 

The  complainant  spoke  to  Bill  Riches.     He  testified 
that  Mr.   Riches  told  him  that  the  Company  was  experiencing 
trouble  with  Stennett  White,  a  black  welder  who  had  been  sent 
to  Jamaica  and  who  had  recently  been  fired.     Therefore,  the 
Com.pany  did  not  want  to  send  any  more  blacks  down  on  the  job. 
Mr.   Riches  allegedly  said  that  he  disagreed  with  this  decision. 


Obviously  this  is  ar.  iiTiportant  issue  and  it  was  put 
directly  to  Xr.   Riches  ir.  cross-examination. 


"Q.     Just  before  the  break  I  asked  you  if  anyone 

from  Foster  V7heeler  ever  told  you  that  they  didn't 
want  to  hire  any  more  blacks  because  of  the 
problems  with  Stennett  White  and  your  answer 
was    'No',  and  I  am  now  going  to  read  an  excerpt 
from  Mr.   Scott's  testimony,   at  pages  57  and  58: 

'Q.     So  you  have  been  telling  us  about 
this  conversation  in  which  he  told 
you  that  the  Company  had  fired 
Stennett  White,   and  that  there  were 
problems  down  on  the  job.  Anything 
else  in  that  conversation? 

A.       Yes.     He  said  that  he  was...  that 
the  Company  didn't  want  to  send 
any  more  blacks  on  the  job  because 
of  the  problem  with  Stenne-u  White.' 

A.       Oh,   that's  not  quite  correct.     I  had  a  discussion 
with  Mr.   Scott,  and  several  other  black  merribers, 
that  Mr.   Stennett  White  had  been  fired,  and  I 
didn't  say  that  the  Company  would  not  hire  any 
m.ore  blacks. 

I  made  the  assumption  that  it  looks  bad  for 
anyone  else  to  get  employed,   any  black  Jamaicans 
to  be  employed,  because  of  the  problems,  but 
this  was  an  assumption  on  my  part." 


From  m.y  overall  impressions  of  Mr.   Scott's  credibility 
and  from  Mr.  Riches'  answer   (as  quoted  above)   I  do  not  hesitate 
to  conclude  that  Mr.  Riches  communicated  to  Mr.  Scott  the 
information  that,  after  the  Stennett  White  incident,  Foster 
Wheeler  did  not  wish  to  send  any  more  blacks  on  the  Jamaican 
project.     Whether  this  was,   as  he  now  testifies,   just  his  own 
assumption,   or  whether  it  was  coirjnunicated  to  himi,  directly 
or     indirectly,   through  his  conversations  with  the  Project 


Superintendent,  Mr.  Dan  Fleming,  or  with  the  Labour  Relations 
Manager,  Mr.  John  Schell    (see  transcript,  Volume  VIII,  page 
90-94)    is^ in  a  sense,  unimportant.     Mr.   Riches  had  clearly 
derived  from  some  individual  for  whose  conduct  the  Company 
was  responsible  an  "assumption"  that,  after  the  Stennett 
White  incident,  Foster  Wheeler  did  not  want  more  blacks  on 
the  Jamaican  project  and  he  had  unequivocally  communicated 
that  assumption  to  the  complainant,  Mr.  Scott. 

Shortly  after  the  third  crew  departed  for  Jamaica, 
the  complainant  again  went  to  see    Mr.    Riches  at  his  office. 
He  asked  Mr.  Riches  for  his  "ticket"  from  the  welding  test. 
Mr.  Riches  gave  it  to  him.     He  again  asked  Mr.  Riches  about 
going  to  Jamaica.     Mr.  Riches  replied;     "I  am  sorry,  Les,  but 
your  name  was  taken  off  the  list."     The  complainant  asked  why 
Mr.  Riches  replied:     "I  can't  answer  that  question.     There  is 
the  Foster  Wheeler  representative  who  is  responsible." 
The  complainant  was  then  introduced  to  Mr.  Walter  Wronski, 
who  was  Project  Administrator  for  the  Jamaican  project.  Mr. 
Scott  testified  that  Mr.  Wronski 's  explanation  was  as  follows 

"'Well,   it  is  just  like  being  in  a  football  game.' 
He  says,    'one  minute  you  are  number  one  and  the  next 
minute  you  are  off  the  field.'     He  says,    'It  is  just 
one  of  those  facts  of  life.' 

So  I  said  to  him  that  he  should  not  play...   sort  of 
make  that  sort  of  comparison  with  a  game  because 
'this  is  my  job,  my  livelihood,  and  I  have  prepared 
for  the  job  in  Jamaica.     Here  is  my  ticket  that  I 
passed  the  test  for  and  why  am  I  not  going?'  He 
just  sort  of  kept,  you  know,  joking. 
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I  asked  hin  if  he  would  not... if  it  is  because  of  the 
matter  with  Stennett  White,   if  he  would  not  mind  going 
down  to  the  Ontario  Human  Rights  Commission  with  me  to 
discuss  this  with  the  Jamaican  Comm.ission,   that  is  because 
of  the  problem... if  they  are  not  sending  me  because  of 
the  colour  problem... 


Q.  Yes? 

A.      ...so  that  we  could  solve  it.     He  says  he  has  no  time 
for  that,   that  the  Company  just  selected  the  men,  and 

that  is  It." 

(Transcript,   Volume  III,   page  61-62) 

) 

Once  again,    I   find  the  complainant's  version  to  be  borne 
out,   in  its  essentials,   by  the  testimony  of  both  Bill  Riches 
and  Walter  Wronski: 

Mr.   Riches  testified: 

"A.     Well,   Mr.   Scott  had  inquired  about  the  project  in 

Jamaica.     He  was  inquiring  why  he  had  not  been  selected 
for  the  project  seeing  that  Mr.   Massri  had  been  selected. 


Q.     Were  these  inquires  directed  towards  you? 

A.     It  was  directed  to  myself.     Then  I   introduced  Mr.  Scott 
to  Mr.   Wronski  as  the  Project  Engineer  for  the  project 
with  Foster  Wheeler. 

Q.     For  what  purpose  did  you  introduce  Mr.   Scott  to  Mr. 
Wronski? 


A.     Well,   as  Mr.  Wronski  was  the  Project  Engineer  of 
this  particular  project  in  question  that  Mr.  Scott 
was  asking  about... you  know,   he  was  asking  why  he 
was  not  selected,   and  that  in  fact  Mr.  Massri  who 
he  had  recommended  had  been  selected  to  go  to  Jamaica. 

I  said,  well,  here  is  Mr.  Wronski.     Direct  your  questions 
to  him  because  he  is  the  man  who  is  making  the  selections, 
or  he  is  the  representative  from  Foster  Wheeler. 
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Q.     Did  Mr.   Scott  and  Mr.   Wronski  engage  in  a  conversation? 


A.  Yes. 


Q.     What  did  you  hear? 


Well,   I  can't  quote  them  word  for  word,   but  Mc  Scott 
was  anxious  to  know  why  he  was  not  selected  and  what 
format  they  used  for  selecting. 

Mr.  Wronski  more  or  less  informed  him... he  subtly  used 
an  analogy  that  he  was  the  coach  and  he  will  play  the 
players  he  wants  to  play." 

(Transcript,   Volume  VIII,  page  100-101) 


Mr.   Wronski  testified 


"Q.  What  did  Scott  say  when  he  burst  into  the  office?  You 
have  told  us  some  things.  Is  there  anything  else  that 
he  said? 


A.     Well,  he  kept  demanding  that  I  give  him  an  explanation 
why  he  was  not  selected.     He  mentioned  that  I  was  taking 
away  from  his  livelihood,   and  he  was  just  going  on  and 
on . 

Q.     What  did  you  say? 


A.     Well,   I   indicated  that,   one,   all  the  hiring  was  done  by 
Danny  in  Jamaica.     Secondly,    I  am  sure  that  that  was  not 
the  only  project  in  Ontario. 

Q.     Did  you  tell  him  that  you  had  any  involvement  in  the 
hiring? 

A.     I  told  him  that  the  hiring  was  done  by  Danny  from 
the  site. 


Q.     What  happened  next? 


A.     Well,   he  still  insisted  that  I  give  him  an  explanation. 
I    mentioned    something. .. I  tried  to  explain  that... you 
know,   it  was  like  a  sports  hockey,    I  believe  it  was. 
You  know,   you  have ...  everybody  is  a  qualified  hockey 
player,   but  it  is  the  coach ...  Danny  who  makes  the 
final  selection  who  is  going  to  play." 


(Transcript,   Volume  X,   page  47-48) 
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The  compainar.t  tes-ifiec  that  xMr.   Riches  said  that 
he  did  not  agree  with  the  Ccr.par.y  '  s  decisior.  not  to  send  hin^, 
to  Jamaica  and  that  Mr.   Riches  pcinted  out  to  him  that  he  had 
had  Walter  v;rcnski  sign  Exhibit  9  in  his  capacity  as  CoiTtpany 
representative.     This  point  is  also  borne  out  by  Mr.  Riches 
testimonv : 


"Q.     Did  you  have  any  further  discussions  with  Mr. 
Wronski  with  respect  to  your  involvement,  or 
your  continuing  involvement? 

A.       Yes,  when  I  asked  Mr.  Wronski  to  sign  this 
particular  sheet  there,   that  it  would  be 
better  for  myself  and  the  Local  not  to  be 
involved  in  any  more." 

Q.       Any  particular  reason  why  you  no  longer  wanted 
to  be  involved? 

A.       Well,   there  was  a  lot  of  talk  about  the  ]ob. 
As  I  say,  there  was  a  lot  of  unemployment  at 
the  tiTie,  and  a  lot  of  people  who  were  members 
of  Local   128  had  shown  a  lot  of  interest. in 
going  to  the  Jamaican  project.     I  had  concern 
that  the  memiDers  themselves  would  think  that 
I  was  doing  the  actual  selecting  and  hiring 
on  behalf  of  Foster  vTheeler.     I  was  concerned 
of  the  ramifications  of  those  thoughts.  I 
didn't,  really  want  nothing  more  to  do  with  it." 

(Transcript,  Volumn  VIII,  pages  104-5) 

Mr.  Riches'   confirmed  that  asking  Mr.  Wronski  to 
sign  Exhibit  9  was  an  unprecedented  step.     The  only  logical 
inference  is  that  Mr.   Riches  wanted  to  disassociate  himself 
from  the  Com.pany '  s  refusal  to  send  Mr.   Scott  and  Mr.   Smith  to 
Ja.-.aica.     I  conclude  that  he  did  that  because  he  did  not  want 
the  Union  to  be  associated,   directly  of  indirectly,  with  what 
Mr.   Riches  perceived  to  be  a  discriminatory,  perhaps  even  an 
illegal,  decision. 
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Considerable  evidence  was  led  at  the  Beard  of 
Inquiry  concerning  the  dismissal  of  Stennett  White.  Stennett 
White  is  a  black  member  of  the  Union  who  arrived  in 
Jamaica  on  or  about  March  7,   1982,     He  was  fired  by  the 
Company  four  days  later  on  Thursday,  March  11,   1982.     I  have 
not  been  appointed  to  determine  whether  on  not  Stennett 
White's  firing  was  motivated  by  considerations  of  race  or 
colour.     Nor  is  it  my  miandate  to  determine  whether  or  not 
the  Company  had  just  cause  to  discharge  Stennett  White.  If 
that  were  my  mandate,   I  should  unhesitatingly  find  that  the 
Company  did  have  just  cause  to  fire  Stennett  VJhite.     What  is 
important  to  an  appropriate  determination  of  Mr.  Scott's 
complaint  is  whether  or  not  the  problems  which  the  Company 
experienced  with  Stennett  White,  a  black  welder,  influenced 
their  decision  about  sending  other  black  welder  applicants 
to  the  Jamaica  project.     From  the  evidence,  I  find  as  a  fact 
that  there  certainly  was  a  perception,  communicated  to  the 
complainant  and  to  other  Union  members,  that  because  of  the 
problems  the  company  had  experienced  with  Stennett  White,  it 
did  not  want  any  more  blacks  sent  to  the  Jamaica  project. 
This  perception  was,  as  Vince  Hall  put  it,   "common  knowledge" 
at  the  Union  Hall  in  Hamilton  and  in  Toronto. 

From  the  foregoing  synopsis  of  the  complainant's 
evidence,   I  find:      (a)    that  the  complainant,  Les  Scott,  was 
a  boilermaker-welder  and    a  member  of  the  Local;      (b)     that  Les 
Scott  expressed  interest  in  the  Jamaican  project,  was  encouraged 
by  Mr.   Bill  Riches  to  take  the  required  welding  test,  and 


that  he     uccessfully  complezed  that  test;    (c)    that  Mr.  Riches 
tele  Mr.    Scoit,  and  subsequent.iy  confirnied  his  cral  assurance 
by  showing  him  a  written  list,   that  he  would  be  first:  to 
go  to  Jamaica  if  the  Company  required  additional  workers  on 
the  project;    (d)   that  when  a  list  of  local  members  whc 
applied  for  the  Jamaican  project  was  posted  in  the  Union  hall 
(Exhibit  8),  Mr.   Scott's  name  appeared  second    (behind  Jim 
Anderson) :      (e)     that  when  the  list  of  welders  who  were .to 
be  sent  to  Jamaica  was  posted  on  March  18,    1982    (Exhibit  9) 
Scott's  nam^e  was  not  on  the  list;    (f)    that  of  the  first  six 
names  on  the  applicant  list    (Exhibit  8)    two  were  removed 
from  those  to  go  to  Jamaica;     the  two  men  whose  names  were 
removed  were  both  black;    (g)    that  Mr.   Scott  made  inquires 
of  Bill  Riches  about  this  omission  and  was  informed  that 
the  company  did  not  want  any  more  blacks  on  the  Jamaican 
project;    (h)    that  the  Company  representative  who  signed  Exhibit 
9,  Walter  Wronski,  did  not  provide' the  complainant  with  any 
satisfactory  explanation  as  to  why  men  whose  names  were  lower 
than  his  on  the  list  had  been  sent  to  Jamaica;  and   (i)  that 
the  Company  had  experienced  considerable  difficulties  with 
Stennett  White,   the  only  black  welder  on  the  Jamaican 
project,  which  led  to  his  firing  within  four  days  of  his  arrival. 

At  his  point,   I  am  satisfied  that  the  Commission 
has  established  a  prima  facie  case  of  discrimination.  The 
gravamen  of  Mr.   Scott's  complaint  is  that  Foster  Wheeler  did 
not  recruit  or  refer  him  for  employment  on  the  Jamaican 
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pro]ect  and  that  their  decision  v,-as  influenced,   at  least  in 
part,   by  considerations  of  race  and  colour.     Having  established 
a     prima  facie  case,  an  evidentiary  onus  then  shifts  to  the 
respondent  to  provide  some  explanation  for  their  conduct 
which  is  at  least  equally  consistent  with  no  discrimination. 
What  is  that  explanation?  , 

The  respondent's  explanation  is  simple  and  it  is 
twofold:      (1)   Neither  the  Union  nor  Mr.  Riches  had  authority 
to  select  men  to  go  to  the  Jamaican  project;  selection  was 
a  sole  prerogative  of  the  Project  Superintendent,  Mr.  Dan 
Fleming.      (2)     Dan  Fleming  made  his  decision  based  on  his 
personal  impressions  of  the  calibre  of  the  welders  who 
had  expressed  interest  in  the  project.     Mr.  Fleming  considered 
the  welders  he  picked  to  be  better  workers  than  Mr.   Scott  and, 
in  making  that  determination,  Mr.  Fleming  was  not  influenced 
by  the  complainant's  race  or  colour. 

The  first  point  in  the  respondent's  explanation  I 
accept.     Because  the  job  was  outside  Ontario,  neither  the 
Union  not  Mr.  Riches  had  jurisdiction  over  hiring.  Hiring 
was  the  prerogative  of  Foster  Wheeler  generally  and  Dan 
Fleming  specifically.     This  is  clear  from  Mr.  Riches' 
evidence  and  it  is  confirmed  by  Mr.  Fleming's  evidence 
(Riches;    Transcript ,  Volume  IX,  page  45-47  ;   52-53  ;  Fleming, 
Transcript,    Volume  XII,  page  15).     Therefore,   the  fact  that 
Mr.   Riches  put  i-ir.   Scott's  name  first  on  a  list  or  told  Mr. 
Scott  that  he  would  be  "first  to  go"  did  not  bind  the  Company 
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to  -chat  assurance.     Rather,    it  v;as  a  grazuitcus  assurance 
given  by  a  man  who  was  only  indirectly  involved-  in  the 
selection  process.     That  Mr.   Riches  was  indirectly  involved 
cannot  be  disputed.     It  was  Dan  Fleming,  on  behalf  of  Foster 
Wheeler  who  involved  Mr.  Riches  in  the  process.  (See 
Transcript,  Volume  VIII,   page  68-73).     Dan  Fleming  approached 
Mr.   Riches  in  the  latter  part  of  February  and  told  him  that 
he    (i.e.,   Fleming)   had  selected  some  welders  from  the  Local 
to  go  to  Jamaica  and  that  these  men  would  need  testing.  Mr. 
Fleming  also  told  Mr.  Riches  that  he  might  need  more  men  and, 
in  that  case,   he  left  Mr.   Riches  with  the  names  of  12  or  13 
welders.     If  Mr.  Riches  received  word  from  the  Project 
Engineer,  Walter  Wronski,  he  was  to  call  the  welders  whose 
names  were  on  that  list,  have  them  tested,  and  get  them  ready 
to  be  sent  to  Jamaica.     In  March,   1982  Mr.  Riches  was  called 
by  Mr.  Wronski  and  told  that  more  men  were  needed;  he 
arranged  a  meeting  at  the  Union  hall  with  these  men.  There- 
after, Mr.   Riches  received  another  call  from  Mr.  Wronski 
indicating  that  more  welders  should  be  tested  in  the  event 
that  the  Com.pany  might  need  more.     It  was  at  this  point 
(approximately  the  second  week  of  March,   1982)   that  Mr.  Scott 
was  tested  and  that  his  name  was  put  second  on  the  list  which 
is  Exhibit  8.     Mr.  Wronski  called  again  and  asked  Mr.  Riches 
how  many  had  been  tested.     Mr.   Riches  told  him  he  had  tested 
seven  men  and  he  gave  him  a  list  containing  the  following 
names  in  the  following  order:     Anderson,  Scott,  Masri,  Valero, 
Smith  and  Ribiero.     The  following  day  Mr.  Wronski  called  back 
and  indicated  that  four  men--Ander son ,  Masri,  Valero,  Ribiero- 


had  been  selected.     Mr.  Wrcnski  testified  that  the  choice  of 
these  four  was  niace  by  Dan  Fleming.     That  Mr.  Riches  did  not 
agree  with  Mr.   Fleming's  choice  is  proved     (a)   by  the  fact 
that  Mr.  Riches  insisted  that  Mr.  Wronski  sign  the  memorandum 
revealing  the  selection   (Exhibit  9)  ;  and     (b)   from  his"  viva 
voce     evidence  that  had  the  decision  been  his  own,  he  would 
have  selected  Mr.    Scott  to  go  to  Jamaica.  (Transcript, 
Volume  VIII,   page  106-7). 

Thus,  the  question  becomes  whether  Mr.  Fleming's 
decision  to  select  other  white  welders  in  preference  to  Mr. 
Scott  was  influenced  by  considerations  of  race  and  colour. 
If  it  was,   then  Hr.   Fleming's  conduct  was  a  violation  of 
section  4  of  the  Ontario  Human  Rights  Code  even  though  he 
may  also  have  had  legitimate,  non-discriminatory  reasons  for 
prefering  other  applicants  to  Mr.  Scott.     This  is  clear  from 
the  decision  in  Regina  v.   Bushnell  Communications  (1973) 
I  O.R.    (2d)    442;  affirmed  4  O.R.    (2d)    288    (O.C.A.),  a  decision 
which  has  been  followed  by  innumerable  Boards  of  Inquiry  in 
this  province  for  the  past  decade. 

Foster  Wheeler  is,  of  course,   liable  for  the  conduct 
of  its  Project  Superintendent  Mr.  Fleming.     This  was  conceded 
by  the  respondent  from  the  outset  of  the  hearings.     The  issue 
I  must  resolve  then  is  this:     Was  Dan  Fleming's  decision  to 
hire  other  welders    (specifically  Anderson,  Masri,  Valero, 
and  Ribiero) ,   in  preference  to  Mr.   Scott,   influenced  by  Mr. 
Scott's  race  or  colour,   "...either  as  a  main  reason  or  one 


reasons  recarcless  of 
Hughes  J.   in  Sushnell 


I  have  concluded  that  it  was.     I  have  reached^  this 
conclusion  for  several  reasons. 

I  find  Mr.   Fleming's  own  explanation  of  his  decision 
implausible  and  unconvincing.     Mr.   Fleming  testified  rhat  Mr. 
Scott's  race  and  colour  played  no  ""part  in  his  decision  not 
to  hire  him  which  was  based  on  two  considerations:  (a) 
First,   Mr.   Fleming  testified  that  he  had  worked  with  Mr.  Scott 
on  at  least,  two  occasions  in  the  past   (at  the  Hearn  Plant  in 
Lakeview  and  at  Stelco  in  Hamiliton)    and  that  he  did  not 
consider  Scott  to  be  a  good  worker;   specifically  "  I  never 
thought  he  was  a  man  who  volunteered  to  do  any  heavy  work  or 
to  get  dirty."      (Transcript,  Volume  XII,  page  25).     In  support 
of  this  conclusion  Mr.   Fleming  related  an  incident  at  Stelco 
when  a  crew  was  removing  the  skin  casing,  a  dirty  job,  and 
Mr.   Scott  did  not  "pitch  in." 

In  cross-examination,  Mr.  Fleming  acknowledged  that 
the  occasion  when  he  worked  with  Mr.   Scott  at  the  Hearn  Plant 
in  Lakeview  had  been  ten  or  twelve  years  ago  and  that  he  had 
"no  problems"  with  Mr.   Scott  on  that  occasion.     The  second 
occasion,   at  Stelco,  was  approxim>ately  seven  to  nine  years  ago 
and  Mr.  Fleming  acknowledged  that  he  did  not  know  whether 
Mr.   Scott  had  been  assigned  by  the  foreman   (Mr.   Bill  Cam.eron) 


incident.^i  to  it,  or  as  one  of  many 
priority  "  tc  adopt  the  language  of 
C  om~.u  nications? 


to  assi.  _  in  removing  the  skin  casing  or  not.     Indeed,  Mr. 
Fleming  acknowledged  that  the  complainant  could  have  been 
specifically  assigned  to  another  task.      (Transcript,  Volume 
XII,   page  115)     Mr.  Fleming  simply  noticed  that  Mr.  Scott's 
overalls  appeared  to  be  too  clean  to  have  been  "pitching  in" 
at  the  dirty  work.     Mr.  Fleming  testified  that  he  may  have 
worked  with  Mr.   Scott  on  several  other  occasions  as  well, 
but  the  only  specific  adverse  comment  he  had  to  make  about 
his  work  was  this  single  Stelco  skin  casing  incident.  I 
attach  little,   if  any,   significance  to  this  alleged  incident 
because  there  is  no  evidence  that  Mr.   Scott  was  even  assigned 
to  the  particular  task  which  he  is  alleged  to  have  shirked. 
I  prefer  instead  the  evidence  of  Messrs.  Dennis  Murphy, 
Ruel  Uylett,  Vince  Hall,  and  Bill  Riches,  each  of  whom  had 
considerably  more  experience  working  directly  with  Mr. 
Scott,  and  each  of  whom  considered  him  a  competent,  hard  worker. 

The  second  part  of  Mr.  Fleming's  explanation  for 
not  hiring  Mr.  Scott  was  that  he  was  not  as  good  a  welder  as 

the  four  men  Anderson,  Masri,  Valero,  and  Ribiero-- 

whom  he  did  select  for  that  third  crew.     "The  four  guys  I 
hired,   I  thought  they  were  better  than  Mr.  Scott."  (Transcript, 
Volumn  XII,  page  134) 

I  reject  this  explanation  as  well.     Mr.  Fleming 
acknowledged  that  Scott  was  a  "good  welder"  and  "dependable"; 
he  did  not,   however,  consider  him  a   "good  worker."  The 
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evidence  cefcre  me,   from  other  witnesses  who  had  worked 
much  more  extensively  with  Mr.   Scott  than  Mr.   Fleming  had, 
was  that  Mr.   Scott  was  indeed  a  very  coed  worker. 

Mr.  Dennis  Murphy  testified:  ; 

"Q.     Did  you  have  occasion  to  make  any  observations 
about  the  kind  and  quality  of  his  work? 

A.       Oh,  his  work  had  to  be  X-rayed,   so  it  had  to 
be  pretty  good. 

Q.       During  this  occasion,   did  you  have  an  opportunity 
to  observe  him  working  with  other  men? 

A.       Yes . 

Q.       What  observations  did  you  make? 

A.       He  got  along  fine... no  problems. 

Q.       Do  you  know  whether,  on  this  occasion,  he  had 
to  be  closely  supervised  or  not? 

A.  No. 

Q.       Cn  this  occasion,   did  you  receive  any  complaints 
regarding  his  quality  of  work? 

A.  No. 

Q.       During  this  year,   did  you  have  an  opportunity  ^ 
to  observe  the  kind  and  quality  of  his  work? 

A.       Yes,     His  work  was  number  one,  as  far  as  I 
am  concerned . " 

(Transcript,  Volume  V,  pages  5,   6,  7-8) 

Mr.  Ruel  Uylett  testified  that  he  had  worked  with 
Mr.   Scott  in  excess  of  a  dozen  tim^es. 


"Q.     Over  these  many  times  that  you  worked  with  Mr. 
Scott,  do  you  get  along  with  him? 

A.       I  do. 

Q.       Did  you  have  an  opportunity  to  see  him  working 
with  other  workers,  besides  yourself,  during 
these  times? 

A.  Yes. 

Q.       Did  he  appear  to  be  k  person  who  got  along 
with  people? 

A.       He  gets  along  with  most  everybody,   I  should  say. 

Q.       And  I  take  it,  over  these  occasions  in  which  you 
worked  together,  both  you  and  he  would  be  under 
the  supervision  of  a  foreman,  or  somebody  else? 

A.       Yes,  sir, 

Q,       Did  he  have  trouble  carrying  out  orders  from 
his  superiors? 

A.       No .  sir. 

Q.       Did  he  appear  to  get  along  with  his  superiors? 

A.       Yes,  he  gets  along  with  his  superiors. 

Q.       From  your  opportunity  to  observe  him^  did  he 

appear  to  be  competent  in  the  work  he  was  doing? 

A.       He  is  a  competent  man." 

(Transcript,  Volumn  V,   page  46-7) 

Mr.  Vince  Hall  testified  that  he  had  known  Mr. 
Scott  for  approximately  12  years  and  had  worked  with  him 
"miany  times .  " 

"Q.     During  these  occasions,  did  you  have  an 
opportunity  to  observe  his  work  habits? 

A.  Yes. 


Wha-  observations  did  you  n-iake,  with  respect 
to  the  quality  and  kind  of  work  he  did? 

Well  I  would  say  that  his  work  has  always 
been  of  the  highest  level. 

Did  you  have  occasion  to  observe  him  working 
with  others? 

I  would  say  it  was  comparable  with  pretty 

well  most  of  the  boiler  makers,  which  is  usually 

reasonably  good. 

Did  you  have  occasion  to  see  him  discharge 
functions,  under  directions  of  a  supervisor? 

Yes . 

What  can  you  tell  us  about  how  he  got  along 
with  the  supervisors? 

Usually  very  well. 


Did  you  have  occasion  to  observe  Mr.  Scott  as 
a  welder? 

Yes,   I  have  seen  him. 

Could  you  advise  us,  or  give  us  an  opinion  as 
to  the  quality  and  kind  of  his  work? 

Well,  he  developed  a  sort  of  expertise  as  a 
T.I.G.  welder.     He's  renowned,   in  Local  128, 
as  a  T.I.G.  welder. " 

(Transcript,  Volumn  V,  page  94-95;  96-97) 


Bill  Riches  testified  as  follows: 

Mr.  Scott  has  worked  under  myself  on  many 
occasions . 

During  these  occasions,  did  you  have  an  oppcrtun 
to  miake  certain  observations  about  the  kind  and 
quality  of  his  work? 

Oh  yes. 

Can  you  tell  us  what  your  opinion  of  his 
working  ability  is? 
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A.       He  was  a  very  good  worker.     He  was...  he  always 
done  his  assignments  dutifully  and  done  them 
well.     I  never  had  any  occasion  to  reprimand 
him  in  any  way,  or  any  of  the  foremen  who  he 
was  working  directly  under  had  any  problems 
with  him.     His  work  was  always  of  a  satisfactory 
nature . " 

(Transcript,  Volume  VIII,  page  106) 

I  prefer  the  evidence  of  Messrs.  Murphy,  Uylett,  Hall 
and  Richies  to  that  of  Mr.   Fleming.     I  find  as  a  fact  that 
Mr.   Scott  was  a  skilled  welder,  a  competent  and  hard  worker. 
I  do  not  believe  Mr.   Fleming  when  he  testified  that  he 
rejected  Mr.   Scott  because  of  his  opin-ion  as  to  Scott's 
willingness  to  "pitch  in"  and  do  "dirty  work."     Nor  do  I 
believe  that  he  rejected  Mr.  Scott  because  of  any  subjective 
opinion  he  held  about  Scott's  capacity  for  hard  work. 

I  am  buttressed  in  this  conclusion  by  the  fact  that, 
even  though  Mr.  Fleming  testified  that  he  had  the  sole  and 
final  choice  over  who  was  selected  to  go  to  Jamaica,  his 
choices  were  not  sacrosanct.     A  number  of  boilermaker  welders 
went  to  Jamaica  who  were  not  selected  by  Mr.  Fleming:  Messrs. 
Groves,  Gallant,  Choquette ,  and  White  to  name  four  (see 
transcript,  Volumn  VIII,  page  77,  80,  and  81).     Hov  can  it 
be  contended  that  Mr.  Fleming  selected  only  the  most  competent 
and  hard-working  for  the  Jamaican  project,   and  that  this  was 
Mr.   Scott's  downfall,  when  Mr.  Fleming  did  not  in  fact  select 
several  of  the  boilermaker-welders  wno  actually  went  to 
Jamaica  ? 


After  carefully  weighing  all  of  the  evidence,  I 
have  concluded  that  the  explanation  for  Mr.   Scott's  failure 
to  be  selected  for  the  Ja-.aican  project  was  based  not  on 
his  welding  or  working  ability  but  rather  upon  Mr.  Flerr.ing's 
discriitiination  arising  from  Scott's  race  and  colour.     I  an 
driven  to  this  conclusion  by  my  inability  to  accept,   as  mere 
coincidence,   that  six  names  were  submitted  to  Mr.  Fleming 
for  the  third  crew;     Mr.   Scott's  name  was  second  and  Mr. 
Smith's  name  was  fifth.     Mr.   Fleming  accepted  the  names  of 
those  who  ranked  first,   third,   fourth  and  sixth.     All  were 
white.     Ke  rejected  the  names  that  were  second   (Scott)  and 
fifth   (White).     Both  were  black.     True,   the  list  was  Mr. 
Riches'   creation  not  Mr.   Fleming's,   but  the  ranking  was 
communicated  to  Mr.   Fleming  who  nevertheless  made  the  selections 
which  he  did.     The  inference  to  which  I  am  irresistably -drawn 
is  that  the  reason  that  Les  Scott  was  not  selected  was 
because  of  his  race  and  colour. 

This  conclusion  is  fortified  v;hen  one  recalls  the 
circumstances  surrounding  Stennett  White's  dismissal.  Stennett 
White  is  black.     He  was  not  Mr.   Fleming's  choice  but  nevertheless 
he  found  himself  in  Jamaica.     Clearly  he  caused  the  Company 
problems  which  resulted  in  the  Company  having  to  fire  him 
and  to  assume  payment  of  his  extravagant  hotel  and  bar  bills. 
Although  Mr.   Fleming  denied  that  Stennett  White's  dismissal 
played  any  part  in  his  decision  not  to  hire  Mr.   Scott,   I  do 
not  believe  that.     The  Stennett  White  incident  had  clearly 
caused  the  Company  considerable  trouble,  emibarrassment 
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and  cost--suf f icent  that  it  had  been  discussed  by  Mr.  John 
Schell  with  Mr.   Bill  Riches.     It  would  be  illogical  to  imagine 
that  this  trouble  was  nor  present  in  Mr.   Fleming's  mind  when 
he  was  considering  which  of  the  six  welders  on  the  list  to 
bring  down  to  Jamaica  on  the  third  crew.     A  considerable 
part  of  Stennett  White's  problems  originated  in  the  fact  that 
he  was  from  Jamaica  and  was  lavishly  entertaining  his  relatives 
and  friends  at  the  New  Kingston  Hotel  where  the  crew  was 
staying.     Mr.  Fleming  may  have  wanted  to  protect  the  Company 
against  a  repetition  of  this  type  of  conduct.  Alternatively, 
he  may  simply  have  taken  a  stereotypical  view  of  black  welders 
based  on  his  unfortunate  experience  with  Stennett  White. 
Whatever  the  explanation,  the  fact  is  that  when  he  came  to 
select  his  third  crew  he  selected  four  white  welders  and 
excluded  two  black  welders.     Nor  was  it  the  case  that  the 
Company  only  needed  four  and  that  two  of  the  third  crew  had 
to  be  excluded;   in  fact,  the  Company  continued  to  hire  welders 
for  the  Jamiaican  project  after  Mr.   Scott  had  been  excluded. 

In  rejecting  Mr.  Scott  for  the  Jamaican  project  I 
am  satisfied,  on  a  balance  of  probabilities  test,  that  Mr. 
Fleming's  decision  was  influenced  by  Mr.   Scott's  race  and 
colour.     Dan  Fleming  was  the  project  superintendent  for 
Foster  Wheeler  and  was  clearly  acting  in  the  course  and  scope 
cf  his  eir.ployment .     I  find  that  Foster  Wheeler  contravened 
section  4(1) (a)   of  the  Ontario  Human  Rights  Code  by  refusing 
to  refer  or  recruit  for  employment  Leslie  Scott  on  the  basis 
cf  his  race  and/or  colour  and/or  place  of  origin.  Accordingly, 


the  complaint  cf  Leslie  Sccr*  against  Fester  Wheeler  Li.Tiized 
is  upheld. 

I  shall  deal  briefly  with  two,   essentially  jurisdic- 
tional, objections  advanced  by  the  respondent. 

It  was  contended  that  I  lacked  jurisdiction  because, 
if  a  ciscrimina-cry  decision  was  r.ade ,   it  was  made  by  Mr.  Fleming 
in  Jamaica  and  therefore  outside  provincial  boundaries.  This 
submission  is  without  merit. 

Mr.   Scott  applied  for  employment  in  the  Province 
of  Ontario  with  an  employer  subject  to  the  laws  of  Ontario. 
The  discriminatory  decision  not  to  refer  or  recruit  him  for 
the  Jamaican  project  may  have  been  made  by  Mr.   Fleming  in  Jamiaica 
(alternatively  it  may  have  been  made  at  the  Company  headquarters 
in  St.   Catharines;   certainly  there  was  evidence  of  conversations 
between  Fleming  and  Company  officials  following  the  Stennett 
White  firing)   but  the  decision  was  comm.unicated  to  the  com.plainant 
by  a  Company  official,  Mr.  Wronski ,   in  Ontario.     One  must  not 
lose  sight  of  what  is  at  issue.     Wherever  the  actual  decision 
may  have  been  made,   it  was  made  by  officers  of  an  Ontario  employer 
about  an  Ontario  applicant.     It  had  the  effect  of  denying  an 
Ontario  resident  a  contract  of  employmient  subject  to  Canadian 
law,   federal  and  provincial    (see  Exhibit  11)   employment  for 
which  remuneration  was  tc  be  paid  in  Canadian  funds  by  autom^atic 
deposir  in  an  Ontario  bank.     Stripped  of  irrelevancies ,  the 
logic  cf  the  respondent's  position  is  that  an  Ontario  com.pany 
may  discriminate  on  the  basis  of  race  and  colour  as  long  as 
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the  situs  of  the  actual  work  is  beyond  provincial  boundaries. 
This   is  untenable. 

It  was  also  submitted  that  the  complaint  form 
(Exhibit  2)    should  have  specified  a  violation  of  sect,ion  4(1)  (b) 
(i.e.   refusal  to  employ)   rather  than  section  4(1) (a)  (refusal 
to  refer  or  recruit) .     Leaving  aside  the  fact  that  this 
respondent  was  not  in  any  way  prejudiced  by  the  subsection 
specified    (having  been  fully  aware  through  a  lengthy  investigation 
and  conciliation  process,  to  say  nothing  of  thirteen  days  of 
hearings  of  the  conduct  complained  against) ,   I  hold  that  the 
respondent  did  refuse  to  "refer"  and  to  "recruit"  Mr.  Scott 
for  the  Jamaican  project  because  of  his  race,  colour  and  place 
of  origin.     Consequently  this  objection  is  also  dismissed. 

Once  a  Board  of  Inquiry  concludes  that  there  has 
been  a  violation  of  the  Ontario  Human  Rights  Code,  section 
19(b)   confers  discretion  on  the  Board  to  "...  order  any  party 
who  has  contravened  this  Act  to  do  any  act  or  thing  that,  in 
the  opinion  of  the  Board,  constitutes  full  compliance  with 
such  provision  and  to  rectify  any  injury  caused  to  any  person 
or  to  make  compensation  therefore."     Early  in  the  hearing, 
at  the  respondent's  request,  I  agreed  to  defer  evidence 
concerning  remedy  pending  a  decision  on  the  merits.  I 
agreed  to  this  based  on  Mr,  Nixon's  assurance  that  it  would 
shorten  the  time  required  and  expedite  the  hearing  if  the  issue 
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of  rerr.edy  was  deferred  pending  a  decision  on  the  substantive 
issue   (i.e.,  whether  or  not  Foster  Wheeler  did  discri.Tiinate 
against  Mr.   Scott  contrary  to  the  Ontario  Human  Rights  Code) . 
Having  now  given  my  decision  on  the  merits,   I  remain  seized 
of  the  matter     to  deal  with  the  issue  of  remedy.     I  sh'all  ask 
Mr.  Bader,  as  Commission  counsel  to  canvass  the  parties  and 
myself  as  to  an  early  hearing  date  to  hear  evidence  and/or 
submissions  on  the  issue  of  remedy. 


DATED  at  the  City  of  London  in  the  County  of 


1985  . 
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Yours  truly/ 
Michael  F.  Smith 


On  3  October  1980  the  College  wrote  a  letter  to  Roach-Smith 
explaining  that  the  College  had  received  a  report  from  the 
hospital  regarding  the  termination  of  Miss  Joseph,  in  compliance 
with  s.  87  of  the  Health  Disciplines  Act,  that  this  was  considered 
statutory  complaint  and  would  be  investigated  according  to 
established  procedure  (p.  81  Record).  At  pp.  82  to  86  of  the 
Record  is  found  a  letter  from  the  College  to  the  nurse  dated  21 
October  1980  summarizing  the  factual  allegations  against  the  nurse 
as  to  her  competence  presumably  gleaned  from  the  documents  in  the 
dos'sier.  The  response  to  '  this  letter  is  a  letter  dated  24 
November  1980  from  Roach-Smith  to  the  College  (p.  87  of  Record) 
which  I  now  reproduce: 


Re:  Cynthia  B.  Joseph 

Decision  of  Complaints  Committee 

Miss  Joseph  has  asked  me  to  respond  to 
your  letter  dated  November  19,  1980. 

I  would  like  to  repeat  Miss  Joseph's 
request  that  a  decision  by  the  Complaints 
Committee  with  respect  to  her  case  be 
deferred  until  the  completion  of  the 
Arbitration  Hearings  with  respect  to  your 
employment  at  North  York  General  Hospital 
which  are  now  in  progress.  Though  the 
Arbitration  Hearings  have  already  began 
they  seem  to  be  moving  slowly  because  of 
the  busy  schedule  of  the  Arbitrator. 
However,  the  next  two  day  of  Hearing  are 
already  scheduled  for  December  19  and 
January  5,  1981.  It  is  very  difficult 
for  Miss  Joseph  to  pay  proper  attention 
to    the    proceedings    of    your  Complaints 
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Committee  while  she  is  involved  in  the 
grievence  procedure.  Miss  Joseph  is  not 
presently  employed  and  so  there  would 
seem  to  be  no  urgency  with  respect  to  the 
determination  of  the  status  of  her 
licence  to  practice. 

We  will  appreciate  your  cooperation  in 
this  matter. 

Yours  truly, 

Michael  F.  Smith 


The  College  wrote  a  letter  to  Roach-Smith  dated^  28  November 
1980  (p.  88  Record)  advising  that  the  Complaints  Committee  was 
required  to  consider  complaints  within  60  days  and  stating  "we  are 
therefore  unable  to  grant  your  request  for  deferment  of  this 
matter  until  completion  of  the  Arbitration  Hearings.  We  are 
prepared  to  put  your  request  for  deferment  before  the  Complaints 
Committee  at  their  meeting  on  December  9  for  deferment  until  the 
January  meeting". 


At    pp.      89-90    of    the    Record    is    found    the   decision    of  the 
Complaints  Committee  which  I  now  reproduce: 


Nature  of  Complaint: 

Failure  to  meet  the  standards  of  nursing 
practice,  including  refusal  to  report  to 
assigned  unit. 

Decision : 

That  this  matter  be  referred  under 
Section  82(2) (a)  to  the  Executive 
Committee  for  purposes  of  Section  85,  and 
that  it  be  referred  back  to  the 
Complaints  Committee  for  administration 
of  an  oral  caution  if  Miss  Joseph  is 
found  to  be  not  incapacitated. 


IN  THE  MATTER  OF  THE  ONTARIO  HUMAN  RIGHTS 
CODE,   R.S.O  1981,   CHAPTER  53 

AlO  IN  THE  MATTER  of  the  complaint  made  by 
Mr.  Nirinal  S.  ilandhawa  of  Toronto, 

Ontario,  alleging  discrimination  in  employment  by  Lido 
Industrial  Products  Ltd.,   its  servants  and  agents  an^ 
Mr.  Waliy  Ondrey,  40  Queen  Elizabeth  Blvd.,  Toronto, 
Ontario. 

BOARD  OF  INQUIRY 
Frederick  H.  Zemans 

APPEARANCES; 

Mr.  John  I.  Laskin  Counsel  for  the  Ontario  Human  Rights 

Commission  and  the  complainant  Nirmal 
Randhav;a. 

Mr.  Stepnen  Thom  Counsel  for  the  respondent.  Lido 

Industrial  Products  Ltd  and  Mr.  Wally 
Ondrey. 


The  complainant  alleges  tnat  the  respondent  discriminated 
against  him  in  June  of  1982  at  the  time  that  he  was  laid  off  in 
his  employment  after  having  oeen  employed  by  the  respondent  Lido 
Industrial  Products  for  approximately  nine  years.  The  complainant 
who  is  of  East  Indian  origin  specifically  alleged  that  the 
layoff     of  employees  at  the  respondent  Lido's  premises  in  June 
of  1982  was  a  preferential  layoff  during  v;nich  the  corporate 
respondent  shov/ed  a  bias  in  favour  of  persons  of  Polish  and 
Eastern  European  extraction.  The  complainant  claimed  that  this 
preferential  layoff     amounted  to  discrimination  pursuant  to 
the  provision  of  section  4(1)   and  8  of  the  Ontario  Human  Rights 
Code   (1981).  The  complainant  requested  a  finding  of 
discrimination  as  well  as  damages  in  the  amount  of  $20,000 
calculated  on  the  basis  of  the  the  length  of  his  employment  with 
the  corporate  respondent  and  the  time  that  he  was  out-of-work. 

The  complainant  Mr.  Nirmal  S.  Randhawa  alleged  that  he  was 
discriminated  against  in  his  employment  on  the  basis  of  race, 
colour,  ancestry  and  place  of  origin,  in  violation  of  section 
4(1)  and  8  of  the  Ontario  Human  Rights  Code. 

Sub-sections  4(1) (b)   and  (g)  of  the  Code  state: 

No  person  shall, 

(b)   dismiss  or  refuse  to  employ  or  to  continue  to 
employ  any  person; 
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(g)   discriminate  against  any  employee  with  regard  to  any 
term  or  condition  of  employment; 

because  of  race,  creed,  colour,  age,  sex,  marital  status, 

ancestry  or  place  of  origin  of  such  person  or  employee. 

Mr.  Nirmal  Randhav;a  is  a  forty-six  year  old  married  man  who 
moved  to  Canada  in  1972.  Mr.  Randhawa  has  a  tenth  grade  education 
which  he  received  in  India  where  he  had  worked  as  a  farmer.  He 
had  lived  in  England  for  a  short  time  before  emigrating  to 
Canada.     He  looked  for  work  in  Toronto  after  his  arrival  from 
England  and  obtained  his  first  employment  with  Lido  Industiral 
Products  Ltd.,  the  respondent  in  these  proceedings. 

Mr.  Randhawa  testified  that  he  was  hired  by  Carl  Menge, 
the  plant  manager  in  1973,  to  work  in  the  shipping  department  at 
the  respondent's  premises  a^  40  Queen  Elizabeth  Blvd.,  in  the 
v/est  end  of  Toronto.  His  responsibilities  were  to  make  up  orders 
for  tne  respondent's  customers  who  manufactured  and  distributed 
garden  hose,  plastic  pipe,  garbage  bags,  and  cups.  The  company's 
business  fluctuated  during  the  course  of  the  year  with  its 
greatest  volume  being  in  the  winter  and  spring  months  when  they 
were  shipping  their  summer  products.     The  complainant  generally 
worked  a  forty-eight  hour  week,  and  in  the  winter  he  frequently 
was  requested  to  work  over-time    on  Saturday  mornings  for  which 
he  v/as  paid  time  and  half. 

The  complainant  testified  that  the  work  force  at  the 
respondent's  business  was  predominantly    comprised  ofpersons  of 
Eastern  Europe  origin.     The  owners  of  the  respondent  corporation 
were  originally  from  Czechoslovakia  and  had  hired  a  large  number 


of  employees  from  Yugoslavia,   Poland,   the  Ukraine  and 
Czechoslovakia.  At  the  time  the  complainant  v/as  hired  tnere 
were  five  or  six  otner  employees  from  India  working  for  Lido. 
(Evidence  p.  22) 

Mr.Randhawa  worked  at  the  respondent's  premises  in  Toronto 
from  1973  until  his  layoff  in  1982  except  for  two 
leaves-of-absence    which  he  requested  in  order  to  return  to  the 
United  Kingdom  on  one  occasion,  and  to  India  on  the  second,  the 
latter  being  to  visit  his  family.  Througnout  this  nine  year 
period  he  had  never  been  laid  off  and  had  received  regular 
increases  in  salary.  Mr.  Randhawa  testified  that  he  had  at  no 
time  received  any  complaints  about  his  work.  Mr.  Randhawa 
believed  that  he  was  doing  a  good  job  and  that  he  was  more 
productive  than  other  employees  in  his  department: 

Q.  Did  you  believe  that  you  were  doing  a  good  job? 

A.  Yes,  sir 

Q.  Yes? 

A.   I  do  more  order  than  any  other  body. 
Q.   I  am  sorry? 

A.  I  do  more  orders  than  any  other  body  there,  any 
other  workers  cnere.   (Evidence  pp.  26-27) 

Mr.  Randhawa  stated  that  the  speed  of  his  work  could  be 

verified  from  the  landing  bills.  Throughout  his  employment  witn 

the  respondent,  Mr.  Randhawa  was  supervised  by  Mr.  Horvat,  the 

foreman  in  the  loading  department.     The  complainant  oelieved  tnat 

he  v;as  well-regarded  by  his  foreman  as  he  was  given  the  keys 

to  tne  plant  when  Hr.  Horvat  was  on  holidays. 
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In  1982,  tnere  v;ere  three  persons  other  than  Mr.  Horvat  in 
the  shipping  department , including  Mr.  Hopton  Robinson,  a  black 
person  from  Jamaica,  v;ho  had  been  hired  subsequent  to  the 
complainant  in  1973;   the  complainant;   and  tv/o  Polish  men  - 
Mr.  Cubula  and  Mr.  Tak  who,  by  May  1982,  had  been  with  tne 
respondents  for  three  or  four  months.  The  complainant  had  the 
longest  term  of  employment  in  the  shipping  department.       On  May 
28th,   1982  Mr.  Randhawa  was  notified  V7ith  his  pay  envelope  that 
"due  to  shortage  of  work"  he  v;ould  be  laid  off  on  June  25th, 
1982.    (Exhibit  1).  The  complainant  was  shocked  and  distressed  by 
this  notification  for  which  he  had  not  been  prepared.  He  spoke  to 
his  foreman  whom  he  requested  to  attempt  to  prevent  his 
layoff.  He  also  attempted  to  speak  to  one  of  the  owners  of  the 
respondent  -  Mr.  Wally  Onorey.     Mr  Randhawa  was  unable  to  speak 
to  Mr.  Ondrey  until  his  last  day  of  employment  when,  he  recalls, 
he  was  informed  by  Mr.  Ondrey  that  he  did  nothing  wrong  (Evidence 
p.  39).     Mr.  Randhav/a  stated  that  although  he  was  laid  off, the 
other  employees  in  the  shipping  department  remained  with  the 
respondent . 

Mr.  Randhawa  also  recalls  that  he  was  told  by  Mr.  Ondrey 
that  Mr.  Randhawa  was  telling  other  employees  to  go  slowly.  The 
complainant  reiterated  in  cross-examination  that  he  received  no 
complaints  about  his  work  and  was  given  no  other  reason  for  the 
dismissal.     Mr.  Randhawa  also  reiterated  that  he  felt  that  he  had 
been  a  good  ana  hard-working  employee  v/ho  had  alv/ays  put  himself 
out  for  the  company  and  had  never  been  given  a  satisfactory 
explanation  for  his  lay  off. 
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During  c ross-exai:iinat ion ,  Mr.  Randhawa  indicated  tnat  it 
was  his  recollection  that  the  work  force  at  the  coinpiainan  t '  s 
premises  was  apprxoxiiaateiy  13C  to  140  persons  of  whom  five  or 
six  were  of  East  Indian  origin  at  the  time  that  he  commenced 
working  for  the  company  in  1973.  He  testified  further  that  tnere 
were  several  black  persons  working  for  the  respondent  as 
well.  During  the  period  from  1973  to  1982  there  were  eight  or 
nine  persons  belonging  to  visible  minorities  working  for  Lido 
Industrial  Products  Limited.  The  complainant  did  not  recall  any 
other  minority  group  employees  being  laid  off  in  Hay  1982. 
(Evidence  p.  59)         Mr.  Randhawa  testified  that  several  otner 
employees  who  had  been  with  the  company  for  a  long  time  were  also 
laid  off  in  Hay  1982  .   He  recalled  that  these  employees  v/ere  an 
Italian  male  and  female.    (Evidence  p.  76) 

At  the  time  of  his  termination,  Mr.  Randhawa  was  earning 
$7.45  per  hour.  Hr.  Randnawa  v;as  never  re-called  to  v/ork  by  the 
respondents,  although  he  believed  that  other  persons  were 
re-hired  by  the  respondent  during  the  following 
winter.  Hr.   Randhav/a  laid  a  complaint  with  the  Ontario  Human 
Rights  Commission  on  July  20th,  1982  because  he  believed  that  he 
was  never  given  a  satisfactory  explanation  as  to  why  has  was  laid 
off.    (Evidence  p.  47)      Hr.  Randhawa  had  considerable  difficulty 
in  obtaining  alternative  employment  and  spent  each  day  searching 
for  a  job.  Exhibit  4  is  an  eight  page  hand  written  listing  of  the 
various  companies  that  the  complainant  approached  about 
employment.  The  dates  on  which  these  applications  were  made  or 
when  Exhibit  4  v;as  prepared  is  unclear.  He  ultimately  obtained 
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employiTient  with  Wilson  Brass  and  Aluminum  Foundries  Ltd, at  205 
Nantucket  Blvd.  Scarborougii  in  August  1983.  His  1983  Income  Tax 
return  shows  that  he  earned  $4,123.60  from  this  employer.  The 
complainant  has  been  employed  with  Gamma  Foundrey  since  April 
1984  where  he  in  earning  $8.00  per  hour  for  a  42.5  hour  week. 

Mrs.  Kim  Bernhardt  testified  for  the  complainant.  Mrs. 
Berhardt  was  employed  as  an  investigator  by  the  Ontario  Human 
Rights  Commission  from  November  1978  until  February  1984.  She 
testified  that  the  attitude  of  the  respondent  nad  caused  ner  some 
difficulty  in  attempting  to  investigate  the  complaint  of 
Mr.  Randhawa.  Sne  tendered  as  Exhibit  8  a  list  of  current 
employees  which  was  forwarded  to  her  by  the  corporate  respondent 
in  response  to  the  standard  request  by  the  Commission  for  a  list 
of  employees  and  employees  dismissed.    (Evidence  p.  105)  Mrs. 
Bernhardt  was  not  able  to  verify  whether  Exhibit  8  was  accurate 
as  sne  never  received  all  the  detailed  information  that  she  had 
requested  from  the  respondents.     She  was  not  allov;ed  to  talk  to 
many  of  the  respondnts '  employees  that  she  had  requested  to  meet 
and  to  whom  she  had  been  referred  by  Mr.  Don  Liska.  Although  she 
was  referred  to  the  respondents'  administrator-  Mrs.  Stasuik,  who 
set-up  an  appointment  with  Mrs.  Berhardt  she  ultimately  refused 
to  meet.  Mrs.  Stasuik  informed  her  thau  Mr.  Liska  did  not  want 
Mrs.  Berhardt  to  interview  people  because  he  felt  that  it  would 
"stir  things  up".   (Evidence  p.  108)  During  cross-examination, 
Mrs.  Bernhardt  stated  that  she  was  informed  that  Mr.  Robinson  did 
not  wish  to  speak  with  her. 

Mrs  Bernnardt  left  her  business  cards  with  Mrs.  Stasuik 
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as  well  as  a  list  of  the  employees  with  whom  she  wishea  to  speaK 
to.     She  requested  tnat  the  employees  be  informed  that  sne  wisnea 
to  speak  with  them.     She  also  asked  Mrs.  Stasuik  to  give  her  the 
names  and  addresses  of  these  employees  so  that  she  could 
interview  them  individually  av;ay  from  the  plant.     She  did  not 
receive  this  list   (Evidence  p.  109)  .      Mrs.  Bernnardt 
attempted  to  locate  and  contact  employees  through  the  tele- 
phone book.     Tnis  method  was  unsuccessful  as  she  could  neither 
locate  them  nor  find  tnem  at  home. 

She  was  also  concerned  aoout  the  fact  that  of  the  eleven 
senior  employees   (those  with  three  or  more  years  seniority)  who 
were  laid  off  in  May,  1982,  none  were  Polish/  yet  34%  of  all 
workers  at  tne  plant  were  Polish.     She  determined  this  fact  by 
examining  Exioit  8  along  with  a  list  of  persons  who  left  Liao 
since  January  1,   1982.     This  list  was  tendered  as  Exibit  9 
(Evidence  p.   Ill) . 

In  October,   1982,   a  Fact-Finding  Conferece  was  held  with 
both  parties.     Mrs.  Bernhart  testified  that  as  no  satisfaction 
was  achieved,  she  decided  to  continue  her  investigation  by  other 
means.     In  November,  1982,  she  wrote  to  Lido  and  asked  for  the 
addresses  and  telephone  numbers  of    certain  employees  and  also 
copies  of  "landing  bills"  -  order  forms  which  contained  the 
initials  of  the  worker  in  the  Shipping  Department  who  filled  it. 
This  method,  Mrs.  Bernhardt  felt,  would  be  a  way  of  determining 
who  v/as 

working  in  that  department  after  May  1,  1982.     (Evidence  p.  117) 
Mrs.  Bernhardt  testified  that  she  received  neither  the 
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information  regarding  tne  addresses  and  telephone  nuinbers  of  tne 
workers  nor  tne  landing  bills.     She  did  hov/ever,  through 
discussions  with  Mrs.  Stasuik,  Mr.  Liska  and  Mr.  Horvat  learn 
that  Mr.  Horvat,  Mr.  Robinson  and  Mr.  VJojciech  Cebula  were  the 
only  full  time  employees  in  the  shipping  department  in  September 
or  October,  1982.     She  determined  that  Mr.  Stanislov  Tak  was  laid 
off  after  the  complainant.     Mrs.  Bernhardt  ascertained  that 
there  were  also  other  employees  who  worked  in  the  shipping 
department  on  an  ad-hoc  or  short-term  basis,  but  Messrs.  Horvat, 
Robinson  and  Ceoula  were  the  permanent  staff  complement. 

During  cross-examination,  Mrs.  Bernhardt  testified  that  she 
gave  up  attempting  to  obtain  information  from  the  respondent 
company  because  as  she  stated,   "there  was  a  roadblock"  (Evidence 
p.  127).  She  also  stated  that  the  information  she  did  receive  - 
Exibits  8  and  9  -  contained  inconsistencies.     One  example  sne 
gave  was  that  ten  to  thirteen  employees  were  not  listed  on  either 
list.     Mrs.  Bernhardt  did  testify  that  she  was  av;are  that  the 
respondent  was  in  financial  difficulties  and  in  the  midst  of 
legal  proceedings  as  of  May,  1983.       She  acknowleged  that  she 
never  wrote  to  the  individuals  she  wished  to  interview  or 
attempted  to  compel  production  of  documents  pursuant  to  s.  32  of 
the  Ontario  Human  Rights  Code.    (Evidence  pp.  137-139) 

Mr.  Vince  Horvat  testified  for  the  respondent.  Mr. 
Horvat  has  worked  at  Lido  for  tv;enty-six  years  and  was  Mr, 
Randhawa's  supervisor  in  the  Shipping  Department.     He  continues 
to  be  employed  by  the  respondent  company.     Mr.  Horvat  testified 
that  Mr.  Randhav;a  was  a  "medium  worker",  which  was  the  same 
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phrase  he  used  to  deocribe  the  other  workers  in  the  depar trr.enc . 
(Evidence  p.  175) 

Mr.  Horvat  testified  tnat  he  was  not  involved  in  the 
decision  to  layoff    Mr.  Randhawa.  He  also  stated  that  he  v/as 
"surprised"  to  hear  that  he  was  being  laid  off  as  ne  had  been 
there  for  almost  ten  years  while  the  other  workers  wno  were  not 
laid  off  were  there  for  less  than  six  months.     When  he  was 
informed  of  the  decision,  Mr.  Horvat  testified  that  he  went  to 
Mr.  VJaily  Ondrey  and  requested  tnat  Mr.  Randhawa  be  kept  on. 
Mr.  Ondrey  told  him  that  he  could  not  afford  to  keep  Mr.  Randha\;a 
on  and  that  ne  had  to  layoff     those  with  the  most  seniority  as 
they  were  the  highest  paid  v/orkers.   (Evidence  p.  175)  Mr.  Horvat. 
also  testified  that  no  one  replaced  Mr.  Randhawa  and  that  by  the 
end  of  1982  there  were  only  two  persons  left  in  the  Shipping 
Department  -  himself  and  Mr.  Robinson. 

Concerning  the  recalling  policy,  Mr.  Horvat  testified  that 
the  company  had  a  policy  of  recalling  laid  off  workers  and  that 
it  happened  "every  year"  (Evidence  p.  167).  He  could  not  answer 
why  Mr.  Randhawa  was  not  recalled.     (Evidence  p.  178) 

According  to  Mr.  Horvat,  there  were  no  racial  tensions  in 
the  snipping  department  or  proDlems  because  of  the  fact  that 
Mr.  Horvat  was  Asian.     Mr.  Randhawa  was  never  teased  or  verbally 
abused  or  insulted  aoout  his  colour.     Mr.  Horvat  stated  that 
there  was  never  any  tension  because  Mr.  Randhawa  was  not  Central 
European  (Evidence  p.  177). 
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One  of  four  shareholders  and  the  Vice-President  of  Lido 
Industrial  Produces  Ltd,  Mr.  Walter  Ondrey  testified  on  nis  own 
behalf  and  on  behalf  of  the  respondent  corporation. 

Mr.  Ondrey  testified  that  since  1975,  the  respondent 
company  had  experienced  serious  financial  difficulties  which  it 
had  been  unable  to  overcome.     Between  October,  1980  and 
October, 1983  the  company  lost  $2.9  million  and  it  was  expected  to 
show  a  loss  for  the  period  from  October,  1983  to  the  date  of  the 
hearing.     Tne  downturn  in  tneir  business  was  attributable  to 
the  rise  in  petroleum  costs  after  1974. 

Mr.  Ondrey  testified  that  because  of  these  serious  economic 
losses,  the  company  m  the  early  part  of  1982  decided  to 
significantly  further  reduce  its  labour  force  to  attempt  to  save 
the  company  from  collapse.     Prior  to  1982,  the  workforce  at  Lido 
had  already  dropped  from  a  maximum  of  280  in  1974  to  a    peak  of 
140  factory  employees  in  the  early  1980's.  (Evidence 
pp.  181-182)     In  May,  1982,  sixty  workers,   including  Mr.  Randhawa 
were  given  layoff  notices. 

Mr.  Ondrey  testified  that  this  decision  was  made  solely  by 
himself,  the  otner  family  shareholders  and  Mr.  Karl  Menge,  the 
plant  manager  and  head  of  the  personnel  department.     The  goal  was 
to  attempt  to  reduce  the  company's  labour  costs  for  the  January  - 
July  period  from  $45,000  to  $47,000  per  week  to  $25,000  or 
less.     (Evidence  p.  183) 

One  means  the  respondents  employed  was  to  layoff 
senior  employees  (those  with  the  company  three  years  or  longer) , 
as  those  workers  were  earning  almost  $2.50  an  hour  more  than 
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otner  workers.     Thus,   according  to  Mr.  Ondrey,  the  company 

ignored  seniority  to  atte^-npt  to  save  $6,000  per  employee  or 

$250,000  per  annum. 

Q.     And  was  that  consideration,  or  a  different 
consideration,  made  with  respect  to  any     layoff  in 
the 

Shipping  Department? 

A.  Yes,   it  applied  to  all  Departments.  And  regardless 
of  seniority,  or  anything  else,  we  were  looking  az 
only  one  thing  -  the  economics,  and  the  survival. 
(Evidence  p.  185) 

The  list  of  those  employees  laid  off  on  June  1,   1982  was  tendered 

as  Exibit  13    (Evidence  p.  185). 

Mr.  Ondrey  also  testified  that  the  company's  financial  state 
was  so  severe  that  tney  decided  to  attempt  to  sell  off  the 
company's  assets.     In  1S83,   the  corporate  respondent  had  filed  a 
proposal  under  the  Bankruptcy  Act.       This  proposal  to  secured, 
preferred  and  non-secured  creditors,  which  provided  a  payment 
of  twenty-five  cents  on  the  dollar  to  non-secured  creditors,  was 
accepted  in  August,   1983.     The  company,  Mr.  Ondrey  testified, 
has  sold  most  of  its  assets    during  1983  and  1984  except  for  two 
machines  with  which  it  has  maintained  production  -  one  machine 
producing  plastic  pipes  and  one  producing  clothes  lines  and 
cups.     These  machines  also  were  for  sale.     The  effect  of  the  sale 
of  machinery  and  property  has  been  the  reduction  of  factory  staff 
to  28  workers.       (Evidence  pp.  193-194) 

Concerning  the  decision  to  layoff  Mr.  Randhawa,  Mr.  Ondrey 
testified  that  there  were  tv;o  reasons:  1)   he  was  not  satisfied 
with  Mr.  Randhawa 's  work;  2)   the  company  needed  to  layoff  some 
of  its  higher-paid  employees  in  order  to  save  money.     Mr.  Ondrey 
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testified  that  be  told  this  to  Mr.  Randhawa  on  June  1,  1982,  tne 

last  day  Mr.  Randhav;a  v/orked  for  the  respondent  company. 

Q.     Do  you  rememDer  when  it  was,  and  where  it  was,  you 
discussed  the    layoff    with  Mr.  Randhawa? 

A.     Yes.     Some  time  later  I  met  with  him  in  the  s^hipiping 
Area  Department,  and  he  asked  me  why  he  was  being  laid 
off,  and  wnetner  it  was  something  that  we  were  dissatisaf ied 
with  with  his  work,  and  I  advised  him  that  I  was  indeed  noz 
satisfied  with  work,     his  performance  I  had  seen  in  an 
operation  personally  and  I  was  not  satisifed  with  what  I 
saw. ,  but  more  than  that  I  informed  him  that  it  was  a  case 
of  economics,  that  the  company  was  in  trouble  and  that  we 
were  laying  off  higner  priced  people  where  tne  worK  couid  oe 
done  oy  lower  priced  people. 

Q.     And  wiiat  if  anything,  did  Mr.  Randhav/a  say  to  you  in 
reply  to  those  tv;o  statements? 

A.     Well,  he  simply  said  that  he  did  not  agree  with  my 
assessment,  and  I  reiterated  that  when  the  company  was  in 
the  position  that  it  was  in  all  Departments  had  received 
notices  to  say  that  if  they  wanted  to  survive,  and  that 
everyoody  wouid  have  to  do  a  little  more.      Many  departments 
did,  and  he  was  one  of  the  ones  who  did  not,  and  I  oelieve 
this  stemiaed  from  the  fact  that  he  was  requesting  a  raise 
and  he  did  not  get  it  because  there  v/as  no  money  to  give 
raises  for,  and  therefore  he  v;ent  on  his  own  personal 
siowdov/n.       (Evidence  pp.  188-189) 

During  cross-examination,  Mr.  Ondrey  testified  that  the 
decision  to  layoff  some  senior  employees  was  never  written 
down  nor  discussed  with  anyone  other  than  the  directors  and 
shareholders.     Those  workers  that  were  laid  off  were  simply  told 
that  there  was  a  shortage  of  work.     He  believed  that  the 
employees  knew  of  the  economic  pressures  the  company  was  facing 
as  they  were  told  tnat  there  would  be  no  money  for  raises. 

While  Mr.  Ondrey  did  not  have  the  payroll  records  with  him 
at  the  nearing  to  verify  his  recollection,  he  testified  that  he 
knew  that  Mr.  Randhawa  v;as  paid  a  higner  wage  than  either 
Mr.  CeDuia  or  Mr.  Tak  of  the  shipping  department. 
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He  also  testified  thaz  wnile  he  maintained  that  tne  otner 
reason  for  nr.  Randhawa's  dismissal  was  that  his  work  record  was 
poor,   this  was  not  stated  in  the  record  of  employment  form 
completed  for  the  Ministry  of  Employment  and  Immigration,  nor  in 
the  letter  Mr.  Liska  wrote  on  behalf  of  the  corporate  respondent 
to  the  Human  Rigiics  Commission;  nor  in  the  company's  written 
response  to  tne  Commission's  questionnaire  nor  Mr.  Randnawa's 
personal  file  maintained  by  the  respondent  company.  (Evidence 
pp.   217,   220,221  and  223).     Furthermore,   Mr.  Ondrey  testified 
thac  ne  did  noL  Know  wnether  Mr.  Liska  raised  cne  cost  factor  as 
the  basis  of  the  decision  to  layoff  senior  employees  as  a 
reason  for  laying-off  Mr.  Randnawa  at  the  Fact  Finding 
Conference . 

Q.     And  I  suggest  to  you  that  he  never  raised  this 
financial  issue  that:  you  have  now  raised? 

A.     Well,   I  don't  know  whether  Mr.  Liska  was  aware  of 
it,  or  not,  however,  he  may  have  been  and  did  not  raise 
it.     We  gave  proper  notices  to  peopxe,  and  we  are  not  a 
Union  snop,   and  we  have  to  do  things  where  seniority  is 
not  a  factor.     We  had  to  retain  people  that  were  best 
for  the  survival  of  Lido.     I  did  it  then,  and  I  would 
do  the  same  thing  today.     My  first  priority  is  the 
survival  of  the  company,  or  v;e  all  go  down  the  drain, 
together.     (Evidence  pp.  225-226) 

Mr.  Ondrey  testified  that  the  respondent  company  felt  that 
it  v/as  sufficient  to  state  that  Mr.  Randhawa  was  laid  off  due  to 
a  shortage  of  v^^ork.     He  also  indicated  that  his  company  had  been 
approached  by  the  federal  government  to  hire  Czecnosiovakians  in 
1968  and  Polish  emigrees  in  later  years. 

Ms.  Bernhardt  testified  tnat,  while  tne  respondent  company' 
representatives  did  state  that  Mr.  Randhawa's  work  performance 
was  a  reason  for  his  dismissal,  they  said  nothing  about  his 
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receiving  higner  v/ages  oeing  a  factor.  She  stated  that  it  was 
only  during  this  hearing  that  she  first  heard  of  this  reason  for 
dismissal.     She  furtner  stated  that  when  Mrs.  Stasuik  told  her 
what  was  in  Mr.  Randnawa's  personal  file  she  did  not  mention  it 
containing  anything  aoout  his  having  a  poor  work  record. 
(Evidence  p.  235) 

Mr.  Laskin  stated  in  argument  that  the  key  question  in  this 
hearing  was  why  was  Mr.  Randhawa  laid  off  rather  than  the  two 
Polish  employees  who  had  much  less  seniority  in  the  shipping 
department.     Mr.  Laskin  maintained  that  the  fact  the  other 
employees  were  Polish  was  a  factor.     He  went  on  to  argue  that  tne 
reasons  given  by  the  respondent  company  -  Mr.  Randhav/a's  poor 
work  record  and  the  desire  of  the  company  to  save  money  by  laying 
off  senior  employees  -    did  not  hold  up  to  scrutiny. 

Concerning  Mr.  Randhawa 's  work  history,  Mr.  Laskin  pointed 
out  that  Mr.  Horvat,  Mr.  Randhawa 's  supervisor  was  satified  with 
the  work  that  Mr.  Randhawa  performed  and  that  Mr.  Horvat  had 
stated  that  Mr.  Randhawa 's  work  v^as  no  worse  than  anyone  else's. 
Mr.  Laskin  also  pointed  out  that  the  company  had  not  indicated 
its  dissatisfaction  with  Mr.  Randhawa 's  performance  in  any  of  the 
documents  it  completed  in  Mr.  Randhawa 's  file.  Therefore, 
Mr.  Laskin  argued,  this  reason  must  be  rejected. 

Concerning  the  second  reason  -  the  decision  to  layoff 
senior  employees  in  order  to  save  money  -  Mr.  Laskin  also 
questioned  its  validity.     He  stated  that  there  were  no  records  to 
prove  this  policy  existed  nor  was  this  policy  ever  articulated 
on  paper.     Furtnermore,  he  argued,  there  were  no  senior  employees 
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of  Polisn  descent  laid  off.     He  argued  that  this  issue  v^as  also 
presented  for  the  first  uine  at  this  Board  of  Inquiry. 

Mr.   LasKin  maintained  that  the  company's  lack  of  cooperation 
in  this  investigation  must  be  taken  into  account.     The  company 
did  not  cooperate  with  Mrs.  Bernhardt  and  failed  to  produce  the 
documents  and  people  she  requested.       Mr.  Laskin  argued  that  the 
evidence  may  be  interpreted  to  indicate  a  preference  against 
Mr.  Randhawa  and  for  workers  of  Polish  descent.  The 
Commission's  position  is  that  wnen  it  came  to  a  choice/  the 
company  chose  to  keep  Polisn  or  Eastern  Europeans  rather  tnan 
Mr.   Randhawa,   as  there  was  a  predominance  of  people  witn  Polisn 
and  Eastern  European  backgrounds  in  the  management  and  as 
employees  in  the  company  as  a  whole. 

He  also  maintained  that  while  statistics  are  not  valuaole  in 
tnis  investigation  for  various  reasons  -  the  sample  being  too 
small  and  no  statistical  analysis  or  Confidence  Interval  Testing 
being  done  -  it  is  possible  to  infer  from  the  company's 
statistics  that  tne  company  held  a  strong  preference  to  retain 
Eastern  Europeans.     Mr.  Laskin  continued  that  the  statistics  were 
of  limited  value.     He  argued  that  the  real  issue  in  this  hearing 
was  wnether  the  complainant  has  been  treated  fairly  within  the 
context  of  the  shipping  departmenc, 

Mr.  Thorn  for  the  corporate  and  individual  respondents  argued 
that  Mr.  Randhawa  v;as  never,   in  his  over  nine  years  of  employment 
a  victim  of  racist  verbal  or  physical  abuse  and  that  he  had  even 
been  given  two  leaves  of  absence  of  two  -  three  months  length 
and  was  given  his  job  upon  his  return.     Therefore,  he  argued,  the 
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issue  at  hand  was  v/nether  or  not  s.   4  of  the  Human  Rights  Code 
was  violated  wnen  Mr.  Randhawa  was  laid  off. 

Mr.  Thom  presented  a  summary  of  the  evidence  that  was 
tendered  in  ExiDits  8,9  and  13,  concerning  the  labour  force  of 
the  respondent  company.     Before  presenting  this  summary,  Mr.  Thom 
argued,  as  Mr.  Laskin  did,  that  the  statistics  should  not  oe 
given  too  much  weight  in  this  case.      He  did  argue  however,  that 
the  evidence  available  indicated  that  there  was  no  racial 
discrimination  involved  in  the  dismissal  of  Mr.  Randhawa. 

Mr.  Thom  stated  that  the  evidence  presented  indicated  that: 

1)  Of  the  44  Poles  who  were  employed  by  the  respondent . company , 
in  1982,  thirty  were  laid  off.  Thus,  while  Poles  constituted  34% 
of  the  work  force  at  Lido,  50%  of  those  laid  off  were  Poles; 

2)  Of  eleven  visible  minority  employees  (employees  who  v/ere 
East  Indian  or  Black) ,  two  were  fired  and  three  laid  off  whiie 
six  were  retained  by  the  company; 

3)  Of  the  ten  senior  or  more  experienced  employees  who  were 
laid  off,  four  v;ere  of  Eastern  European  descent.  Two  v;ere 
Italian,  one  was  Portuguese,  one  English,  with  the  final  other 
tv;o  being  Mr.  Randhawa  and  one  other  East  Indian.  Furthermore, 
tv;o  of  those  four  East  Europeans  had  more  seniority  than 

Mr.  Ranohawa.     (Evidence  pp.  256-259) 

Mr.  Tnom  further  stated  that  the  reason  why  senior  employees 
were  dismissed  was  to  reduce  the  company's  labour  costs  to 
$25,000  for  the  January  -  July  period.     The  company  decided  to 
dismiss  those  senior  employees  v/ho  were  not  crucial  but  rather, 
who  v;ere  doing  work  that  could  be  done  by  less  senior  and  thus. 
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lov;ered-paid  employees.    (Evidence  p.  259) 

Mr.  Thom  also  pointed  out  that  one  East  Indian  wich 
seniority  -  Mr.  Prem  Singh  -  v;as  retained  by  the  company  after 
the  May  1,  1982  layoff,   and  that  f urtnermore,  there  was  not  a 
higher  proportion  of  non-whites  laid  off:  non-whites  represented 
8%  of  the  worKforce  both  before  and  after  the  layoff  (Evidence 
p.   268)       Mr.  Thom  concluded  that  Mr.  Randhawa's  dismissal  was 
based  purely  on  economic  grounds  and  that  there  was  no  evidence 
of  racial  discrimination. 

In  consioering  the  above  evidence,  the  question  to  oe 
addressed  is  did  the  respondents,   Lido  Industrial  Products  Lid 
and  Mr.  Walter  Ondrey,  discriminate  against  the  complainant, 
Hr.  Nirmal  Randhawa,  wnen  he  was  dismissed  in  May,  1982.  The 
complainant  alleges  tnat  the  layoff  was  a  preferential  layoff  in 
that  the  respondenn  company  acted  in  favour  of  persons  of 
Polisn  and  Eastern  European  extraction  and  discriminated  against 
those  who  were  noz.     If  so,   then  it  is  alleged  that  the 
respondents  acted  in  violation  of  s.   4(1)   and  8  of  the  Ontario 
Human  Rights  Code  (1981). 

The  test  generally  used  in  determining  whether 
discrimination  has  been  a  factor  is  found  in  the  leading  case  of 
Regina  v.   Bushneil  Communications  Ltd..   et  al.    (1974)    4  O.R.  (2d) 
288.  In  that  case  the  accused  corporation  was  charged  under 
s.  110(3)   of  the  Canada  Labour  Code,  R.S.C.  1970  c.  L-1  wnicn 
made  it  an  offence  to  "refuse.   .   .  to  continue  to  employ  any 
person.   .   .because  the  person  is  a  member  of  a  trade  union". The 
Court  of  Appeal,  stated,    (at  p.  290),  that  " .   .   .union  membership 
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must  be  a  proximate  cause  for  dismissal,  but  it  may  be  present 
with  other  proximate  causes". 

The  issue  for  me  to  determine  is  whether  racial 
discr im.ination  was  a  proximate  cause  or  factor  in  the  dismissal 
of  Mr.Randhawa.     Thus,  it  does  not  have  to  be  the  sole  factor 
involved  in  the  dismissal  but  it  nonetheless  must  be  a  factor 
in  the  respondents'  decision  to  layoff  the  complainant. 

There  is  evidence  that  the  management  and  workforce  of 
the  respondent  company  consisted  of  predominantly  persons  with 
an  Eastern  European  background.     The  owners  were  originally  from 
Czechoslovakia  and  had  hired  a  large  number  of  employees  from 
Poland,  Czechoslovakia,  Yugoslavia  and  the  Ukraine.  In  fact,  in 
May,  1982  34%  of  the  workforce  was  from  Poland  alone. 

This  alone,  however,  is  insufficient  proof  that  racial 
discrimination  was  a  factor  in  eitner  the  employment  or  layoff 
policies  of  the  respondent  corporation. 

The  respondent  company,  through  the  testimony  of  Mr.  Walter 
Ondrey,  maintained  that  there  were  tv;o  reasons  why  he  was  laid 
off:   1)   his  work  performance  was  poor;  and  2)   ne  was  let-go, 
along  with  other  senior  employees,  rather  than  workers  with  less 
seniority, in  the  company  to  reduce  labour  costs. 

I  am  not  convinced  by  the  evidence  that  Mr.  Randhawa  was 
dismissed  because  of  his  work  performance.     It  is  clear  that 
while  the  company  had  many  previous  opportunities  to  state  this 
as  a  reason  for  dismissal,   it  did  not.   It  was  not  written  into 
tne  dismissal  papers  as  required  by  the  Ministry  of  Employment 
and  Immigration,  nor  was  it  stated  in  letters  to  the  Human  Rights 
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Commission  by  Mr.  Liska  or  the  company's  written  response  to  tne 
Commission's  questionnaire.     Furthermore,   in  his  nine  years  oi 
employment,  Mr.  Randha\;a  was  never  disciplined,   reprimanded  or 
criticized  for  his  work  performance.     In  fact,  the  person  who 
would  be  the  one  most  knowiedgable  of  Randhawa's  performance, 
Mr.  Horvat,  his  supervisor,  was  generally  satisfied  witn 
Mr.  Randhawa's  work  and  testified  that  he  requested  Hr.  Ondrey 
not  to  dismiss  Mr.  Randhawa. 

MIBMR  Mr.   Randhawa's  work  performance  may  not  have  been  a 
factor,  however,  tne  evidence  does  lead  me  to  conclude  that 
clearly  economics  were  a  factor,  and  prooably  the  only  factor 
which  led  to  the  dismissal  of  Mr.  Randhawa  as  well  as  sixty  otner 
employees  in  May,  1982.     There  is  simply  no  convincing  evidence 
to  lead  to  the  conclusion  that  any  issue  including  social  origin 
was  a  factor  in  the  layoff  of  May,  1982. 

First  of  ail,  the  company  was  in  serious  financial 
difficulties.     The  company  lost  ^1.8  million  between  198D  and 
1982  and  in  fact  went  into  receivership  in  April,  1983.  Mr. 
Randnawa  was  part  of  a  large  layoff  in  which  sixty  workers  in 
total  were  dismissed.  Furtnernore,  thirty  of  those  sixty,  or  5Ij% 
were  of  Polish  extraction,  while  34%  of  the  total  workforce  was 
Polish.     There  were  workers  who  were  not  Eastern  European  v;ho 
were  kept  on  after  the  layoff;   for  example  Mr.  Prem  Singh.  The 
percentage  of  the  v;orkforce  tnat  was  non-white  did  not  decrease 
as  a  result  of  the  layoff,  with  the  total  percentage  remaining 
at  8%.       Finally,  of  tne  ten  senior  employees  who  were  let  go  in 
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May,  1982,   four  of  them,  or  40%,  were  Eastern  European  and  only 
two  were  Asian  or  black. 

It  is  accepted  that  Mr.  Randhawa  was  dismissed  for  economic 
reasons  while  two  new,  inexperienced  employees  -  Mr.  Ceoula  and 
Mr.  Tak  were  kept  on.     While  he  had  been  an  employee  for  over 
nine  years,  his  responsibilities  were  such  that  they  could  be 
exercised  adequately  by  an  employee  of  five  or  six  months.  An 
employer  who  wishes  to  ignore  seniority  as  a  basic  right  of 
v/orkers  is  not  prevented  from  doing  so  by  the  provisions  of  the 
Ontario  Human  Rights  Code.     As  the  respondent  company  was 
non-unionized,  Mr.  Randhawa  does  not  have  the  protection  of  a 
collective  agreement.     Thus,  while  the  actions  of  the  respondent 
company  may  have  been  anti-labour,  they  do  not  violate  the 
Ontario  Human  Rights  Code. 

In  short,   the  answer  to  the  question:  was  Nirmal  Randhawa 
discriminated  against  in  his  dismissal  in  1982  by  Lido  Industrial 
Products  and  Mr.  Walter  Ondrey,  must  be  answered  in  the  negative. 
Tiie  compiaini:  is  tnerefore  dismissed. 


DATED  at  Toronto  this  28th  day  of  May,  1985. 


Frederick  H.  Zemans 


